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  1
This book is designed to alert practitioners to the special will-writing needs 
of clients who own allotted land and to provide assistance with writing 
such wills. The book is meant to guide and highlight the processes we have 
identified as either most helpful, best practices, or statutory requirements 
of an attorney preparing a will for a client possessing Indian trust allotted 
lands and/or Indian trust personalty. We start by explaining how to identify 
what will be referred to throughout as a “tribal client” or “client,” the initial 
concerns and considerations in preparing an Indian will, and how to prepare 
the actual will. Throughout the text, bold, italicized items are defined at the 
end of each chapter.

TRIBAL CLIENTS

The American Indian Probate Reform Act (AIPRA, found at 25 U.S.C. Chapter 
24, see Appendix A) is the only federal probate code in the United States. It 
has limited application in terms of the grand scheme of the general practice 
of law. But there are two kinds of property to which it applies absolutely:  
Indian trust allotted lands and Indian trust personalty. The essential 
component and determining factor requiring an AIPRA-compliant will is a 
client’s possession of either of these two kinds of property.

These unique properties will be found on any of the 153 Indian reservations 
(out of roughly 567 total) which have allotted lands. Geographically, these 
reservations are found predominantly in the west – in Washington, Oregon, 
California, Montana, Idaho, New Mexico, Arizona and some states in 
between. Allotted lands were created following the passage of the Dawes 
Act, or General Allotment Act in 1887.  The idea of the Act was to transfer 
specific plots of land to Indian landholders and thereby convert those Indians 
to settled farmers, ideally assimilated into the broader culture.  Reservation 
lands were transferred to all tribal members who took the beneficial interest 
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in the parcels.  The lands were and continue to be held in trust by the federal 
government and managed by the Bureau of Indian Affairs (BIA).

Determining whether a client needs an AIPRA will can be tricky and not 
necessarily obvious.  Some clues to help determine that a client who has just 
come into your office may need such a will prepared include:

•	 The client receives a quarterly Individual/Tribal Interests (ITI) Report, 
showing their ownership interest in reservation land(s);

•	 The client brings in an Individual Indian Monies (IIM) report, showing 
the income generated by their land; 

•	 The client advises that s/he inherited reservation land from a relative.

Even without these particular items as clues, if you have a tribal client 
you should inquire of them whether they do own allotted lands on their 
reservation. If they are not sure, there are several easy ways to check:  

1.	 Call the Office of The Special Trustee for American Indians (hereafter OST 
or Office of Special Trustee) call center at 1-888-678-6836 (the Office of 
The Special Trustee for American Indians was created by federal law in 
1994 and in 1996 was given responsibility for management of Indian 
trust funds1). The OST will provide the client with reports related to land 
ownership.

2.	 Check online to find their local BIA (http://www.indianaffairs.gov/) or 
OST office (https://www.doi.gov/ost) and make an inquiry there; or 

3.	 Check with the lands office (if there is one) on their reservation. 
Examples of tribal land offices include the Tribal Lands Department at 
Confederated Salish & Kootenai Tribes on the Flathead Reservation in 
Montana and the Navajo Land Department, which has multiple offices on 
the Navajo Reservation.  Some research may be required to determine if 
the reservation at issue for your client also has such a department.

OST REPORTS AND HOW TO READ THEM

The Office of The Special Trustee will provide the client with the reports 
relating to their particular land and income upon receipt of a signed release 

1 While the OST is referenced here as the agency which handles trust land and 
IIM reports, there is pending legislation to transfer OST's functions to other federal 
agencies. It is possible that in the future will writers will be dealing with agencies other 
than OST on these matters.
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from the client. If it does develop that the client owns allotted lands, their 
will should be written pursuant to AIPRA. AIPRA does include intestate 
provisions, but those provisions are not what the client would necessarily 
choose with respect to their lands/income. There are two basic OST-prepared 
reporting documents related to an individual’s ownership of allotted lands:

1.	 Individual/Tribal Interests Report (ITI) and
2.	 Individual Indian Monies Statement of Performance (IIM)

It is important to be able to assist a client in reading these two documents 
for a number of reasons.  Between them, the ITI and the IIM contain such 
information as the location of the parcel(s); total number of acres in the 
parcel; the client’s percentage ownership interest; the income received by 
the client from the parcel and the source of that income. These details are 
helpful in working with clients, who may want to leave specific allotments to 
specific heirs (a good way to stop fractionation) or need to determine how 
the allotments should best be shared. A review of the property report is a 
good place to start these discussions.

In the section of the sample property report included on page 4, the parcel 
described as LAC 611, number 130 is listed, and the report provides the 
following detailed information concerning it:

•	 The name of the original allottee ( Jose Ignacio)
•	 The Land Area Code or LAC (in this case it’s 611, which is the Tohono 

O’odham Reservation.  Each reservation has its own distinctive LAC)
•	 The location by section, township, range and county of the particular 

parcel (an individual parcel may consist of several separate pieces)
•	 The aggregate number of acres in the allotment (330.490 for number 

130)
•	 The ownership interest of this particular owner (here it is 27/256) and 

the aggregate decimal representing ownership (.1054687500 or 10%).  
The decimal point needs to be moved two spaces to the right in the 
aggregate number to represent the actual percentage.

If the tribe you are working with has a map of its allotted lands, the exact 
location of an individual’s parcels can be found.  This is often helpful to the 
client. Not all individuals who come in to have a will written know either the 
location or the extent of their property.
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An Individual Indian Monies Statement of Performance (IIM) shows any lease, 
right-of-way, or other income-generating activity related to an allotment. 
It will show the actual income received during the reporting period, the 
encumbrance type, and encumbrance holder the income is received from.  
These pieces of information are found on separate pages of the IIM report 
(see Appendices B and C for the full ITI and IIM reports).  

In the example on page 6, parcel number 130 is subject to a subsurface lease 
with Asarco Incorporated (a mining company). This information, as well as 
a highway encumbrance with the Arizona Highway Department, are found 
on page 8 of the IIM report in Appendix C. The first page of the IIM report 
shows the cash receipts which the parcel generated in November of 2014; 
page 2 of the IIM shows the same information for December 1, 2014; page 4 
for December 19 and page 7 for January 17, 2015. Those amounts were paid 
into the IIM account for this allottee. Not all encumbrances pay amounts to 
allottees every month; it depends on the lease terms. By law, the Office of 
Special Trustee is required to send out the ITI and IIM reports quarterly, more 
often if they generate above a certain level of income, and annually if the 
income balance is very low and activity has been slight. 

Amounts in the IIM account earn interest and are paid out to the individual 
allottee once $15.00 has accumulated (unless the allottee directs otherwise). 
The payments are made via direct deposit to a bank or into a debit card 
account established for the person at Chase Bank (in 2016 Chase is the 
contract bank for these accounts, although that could change). At the present 
time the rate of interest paid on those accounts is generally better than the 
rate paid by banks on typical savings or checking accounts. An allottee may 
therefore opt to leave their money in the account and let the interest and 
funds accrue.

With these pieces of information, a will-writer can assist his or her client in 
making decisions about how to distribute the allotments in their will. If the 
client has multiple children and wants to leave separate parcels to each of 
them, it will be distinctly helpful to know the size, ownership interest and 
income of each parcel.  Then equivalent distributions can be made to each 
of the children. The Frequently Asked Questions section of the website of 
the Office of the Special Trustee (https://www.doi.gov/ost/FAQs) provides 
additional detailed information about the income generated by tribal 
members’ allotted lands.
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CULTURAL CONSIDERATIONS

Every tribe and every individual client is different.  While broad generalizations 
thus cannot be made about clients, it is wise for the practitioner to be attuned 
to some differences they may experience with clients who are writing AIPRA 
wills. It is not uncommon for such a client to bring family members and/or 
friends to the meeting with the attorney. Some attorneys take the position 
that they will only meet with the client and they refuse to have anyone else in 
the room.  We have not taken such a hard and fast position, believing that it 
is the client’s decision and not the attorney’s. But there are two concerns that  
must be addressed in this circumstance:  1. Confidentiality and 2. Possible 

xxxxxxxxx
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undue influence.

It is best to spend a few minutes alone with the client to discuss having 
additional people in the room. Tell the client that they are entitled to absolute 
confidentiality of whatever they relate to you and that having someone else 
in the room can negate that. Also advise them that it is totally their choice 
whether to have another person sit in with them and that you will be the 
“bad guy” and keep the person outside if that is their wish. Let the client 
know that what goes in the will is also totally their choice and that you need 
to hear from them and not from someone else who might be present.  Do not 
let someone else who is in the room tell you what should be in the client’s 
will.

You will need to use your own good judgment in light of the client’s 
expressed wishes about having other individuals in the room when you are 
interviewing them for their will.  With many of the clients we have worked 
with, confidentiality and individual choice are not as important as having 
family members participate with them. If you have concerns about the 
client’s choice, you may want to put some notes in the file clarifying what 
you did and why.

Silence or lengthy deliberation before responding to questions is also not 
uncommon when working with tribal clients. Silence on their part does not 
mean that they haven’t listened and taken in all the information you gave. 
Try not to be in a hurry or rush the client to give you an answer or make a 
decision.  Many times a client comes in with no idea of what property they 
own, much less who they would like to leave it to. In those circumstances, it 
often helps to start by discussing their land with them and acquainting them 
with what they own and how they own it. Also, asking the easy questions first 
– name, enrollment number, marital status, family members, etc. – helps 
give them time to think about the others. 

Because clients often arrive at their appointment not knowing what lands 
they have an interest in and not sure what they want to do with their lands 
and income, we do the will writing as a two-step process. Following the initial 
meeting, and using all the information we’ve been given, a rough draft is 
written and mailed to the client. At that point the will is in the attorney’s 
computer.  We do a follow-up meeting with the client roughly a month later. 
There we fill in any blanks in the will and make any changes or corrections 
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requested by the client. At that point the will is printed and signed – and it 
is then final.  With a few clients multiple meetings were required before they 
were satisfied with the document and fully ready to sign.

Another potential cultural concern involves language barriers. If a client is 
either hard of hearing or does not speak English you will need to work with 
them to accommodate their needs. Sometimes clients request an interpreter 
because they are more comfortable talking about these things in their 
first language, even though they may able to converse with you in English 
generally when they come in. Be cautious about having family members 
interpret, since they may insert their own concerns or thoughts into the 
translation (although at times a family member may be your only or best 
option). And ask anyone who is providing interpretation to translate exactly 
what you and the client say, rather than injecting their own explanations.   

We always bring snacks and water to will-writing meetings on the reservation 
and have always done will writing by going out to communities on the 
reservation rather than having clients come to an office in town. When we 
have been involved in day-long will writing sessions on the reservation, 
these frequently turn into social events for tribal members who enjoy the 
opportunity to visit with one another. 

Key Terms
American Indian Probate Reform Act is the federal probate statute passed 
by Congress in 2004 as an amendment to the Indian Land Consolidation Act.  
It relates to trust or restricted lands held by Indian tribes or individuals.
Indian trust allotted lands are lands divided into parcels under the General 
Allotment Act and conveyed to individual Indian landowners, held in trust by 
the federal government.
Indian trust personalty is income generated by an allottee landowner's 
ownership interest.
Held in Trust means that the legal title rests in the trustee (for allotted 
lands, this is the BIA who has authority to then manage the land), while 
beneficial interest is held by an individual or tribe. 
Individual Indian Monies are the funds paid to owners of trust or restricted 
lands by the Office of Special Trustee in connection with leases, rights-of-
way, etc. on those lands, which are managed by the Bureau of Indian Affairs.
Individual/Tribal Interests are those whole or fractional property interests 
owned by individuals or tribes in parcels of land on the reservation.  Reports 
are sent regularly to land owners detailing their interests.
Fractionation is the result of allotments having been inherited by multiple 
generations over many years, so that the parcel currently has numerous 
owners each owning a small fraction of the parcel.
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Allotted reservation lands exist as a result of the General Allotment or Dawes 
Act, which was passed by the U.S. Congress in 1887. The Act represented 
one in a series of varied policy and practical approaches taken by the U.S. 
government in its ongoing dealings with the Indian tribes present in North 
America before the arrival of European settlers. Other eras of federal Indian 
policy included such things as the Treaty-making era (roughly 1778-1871, 
during which the newly-created federal government signed treaties with 
Indian tribes typically exchanging Indian lands for government promises); 
the Removal era (1815-1860 + or -, during which tribes were forcibly removed 
from their traditional eastern locations and resettled in lands far to the 
west); and the Self-Determination era (beginning during Richard Nixon’s 
presidency and continuing to the present time, in which tribes have assumed 
for themselves functions formerly handled by the federal government). 

These eras differed in focus and in the relation and interaction of the federal 
government and the tribes. At one extreme in the shifting tribal-federal 
government relationship was the government’s wish to eliminate tribes and 
tribalism altogether and see individual Indians assimilated into the non-Indian 
population. The other end of the continuum encouraged tribal sovereignty 
and tribal management of programs and peoples on Indian lands.

The stated goal of the Dawes or General Allotment Act (GAA) was to transfer 
discrete parcels of land (typically 80 to 240 acres) to individual tribal members 
who would then farm or ranch the lands, and thereby become settled, 
assimilated citizens. The more subtle purpose was to open up “surplus” lands 
(all reservation lands that remained after parcels had been transferred to 
all eligible tribal members on a reservation) for sale to non-Indians. In fact, 
during the time the Dawes Act was in effect, tribes lost roughly 86 million 
acres (~70%) of land they previously communally occupied.

    2HISTORICAL 
CONTEXT
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Even though the parcels were transferred to individual owners (allottees) 
under the GAA, the lands remained in trust.  The trust doctrine was yet 
another of the particular relationships between the federal government and 
tribes.  It was “announced” in one of the Marshall Trilogy cases, Cherokee 
Nation v. Georgia, 30 U.S. (5 Pet.) 1, 1831:  “[The relation of the tribes] to 
the United States resembles that of a ward to his guardian.” All reservation 
lands not owned in fee title, whether tribally or individually owned, are 
held in trust by the federal government with the tribe or individual holding 
beneficial title.  This means that the lands were and continue to be managed 
by the federal government (specifically the Bureau of Indian Affairs (BIA)) on 
behalf of the tribal members.  

In practice, the management of allotted lands has often consisted of leasing 
the parcels or negotiating for royalties for road rights-of-way, grazing, 
mining, farming, water or gas pipelines, or the like. The proceeds from these 
ventures have gone into the federal trust account to be distributed to the 
appropriate individuals – those who share ownership of the allotment. An 
Individual Indian Money account is set up for each landowner. Payments are 
made into those accounts on a periodic basis. Some payments are tiny – 
under $10 per quarter, for example. And the actual use of the land is not in 
the hands of the various allottees. Meanwhile, management of these lands, 
tracking the income and distributing it to allottees, is very expensive to the 
Bureau of Indian Affairs and the Office of Special Trustee, and will only grow 
more so as allottments continue to be further fractionated.

These are not the only difficulties with federal management of allotments. 
Over generations, there has been a great deal of mismanagement of the trust 
funds, as evidenced in the Cobell litigation. That class action lawsuit claimed 
that the BIA had grossly mismanaged over 500,000 Individual Indian Money 
accounts over the course of many years. The $3.4 billion settlement in Cobell 
recognized that accounting for actual missing or misapplied moneys was 
hopeless, and instead agreed upon set sums that would be paid to Indian 
trust beneficiaries. These amounts bear no measurable relationship to the 
amounts actually paid pursuant to any given lease over the years of its 
operation.

Finally, trust management includes the requirement that the BIA probate 
these allotted parcels when an owner dies. The BIA is required to open a 
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probate for any owner, no matter how small their fractional interest, who 
passes away holding an interest in allotted land. The cost involved in such 
probates may well exceed the amount of money distributed to an owner. And 
the probate often takes a year or longer to resolve. More about BIA Probates 
appears in Chapter 5.

In addition to the huge loss of tribal lands and other concerns mentioned 
above, there were a number of other ongoing problems that grew out of the 
General Allotment Act and its transfer of lands to individual Indians.  Many 
recipients were actually unaware when land titles were issued to them and 
subsequently lost their parcels due to tax foreclosures.  When landowners 
died, their interests were typically inherited under intestate provisions of 
state law, and went to their children in equal shares.  As generations passed, 
the share owned by any given individual became smaller and smaller and 
the number of owners on a parcel larger and larger. This result is known as 
fractionation.  
 
Permission from a majority of one’s fellow owners is required to do anything 
with a fractionated parcel, and often renders the parcel essentially unusable. 
The Department of the Interior (DOI) estimates that there are close to 
250,000 unique owners who have some size ownership interest in one or 
more allotted parcels.  A 2011 DOI report indicated that there are more than 
4 million fractionated interests in Indian Country. Ownership of an allotted 
parcel is as an undivided interest in the entire parcel.  Thus an owner cannot 
demarcate any particular portion of the parcel that is theirs and can be used 
by them. The lands themselves, following passage of the GAA, were (and 
are) managed from afar by the BIA, who often leased them to non-Indians. 
The Indian owners themselves meanwhile experienced increasing poverty, 
with only tiny payments going to them for their interest in their allotments.  
Ultimately, allotment was acknowledged to be a failed policy, and the General 
Allotment Act was repealed by Congress in 1934. 

In 1983 Congress passed the Indian Land Consolidation Act (ILCA; 25 USC §2201 
et seq.) as a first attempt to solve the problems of allotment and fractionation. 
The ILCA aimed to prevent further fractionation of protected trust lands, 
and provided that tribes could develop their own land consolidation plans 
and probate codes (which would need to be approved by the Secretary of 
the Interior). The Act also contained a special “escheat” provision, which 
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mandated that any interest in trust land consisting of less than 2% of the 
original plot, which had earned less than $100 in the previous year, would 
revert permanently to the tribe. However, the Supreme Court nullified the 
escheat provision in Hodel v. Irving, 481 U.S. 704 (1987). The court found that 
the escheat resulted in an unconstitutional uncompensated taking of Indian 
property, as it interfered with the right of an individual to leave their property 
to whomever they wished.

The American Indian Probate Reform Act (AIPRA; 25 U.S.C. §§ 2201-2221), 
which became effective in 2006, represents the third amendment to ILCA. 
In the next chapter we examine AIPRA in detail as it provides the framework 
under which wills must be written.  

Key Terms
Fractionation is the result of allotments having been inherited by multiple 
generations over many years, so that the parcel currently has numerous 
owners each owning a small fraction of the parcel.
Undivided interests in allotments (and other real property) means partial 
ownership (the fraction or decimal expressed on the ITI report) of the entire 
parcel.  No owner can restrict another from use or demarcate and use for 
themselves a particular portion of the property. 
Escheat means that property of a decedent is forfeited to the government 
because there is no qualifying individual to inherit the property.
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The American Indian Probate Reform Act (AIPRA; 25 U.S.C. §§ 2201-2221), 
effective 2006, takes a unique approach to halting fractionation. The statute 
is the first-ever federal probate code and preempts the state intestacy laws 
that contributed to fractionation. AIPRA also allows tribes to institute their 
own probate codes subject to Secretarial approval, which could modify 
some provisions of AIPRA. Many tribes have probate codes or language that 
predate AIPRA: a handful have post AIPRA codes.

WHY A WILL IS NEEDED/INTESTACY UNDER AIPRA

In the event that a tribal member dies intestate (without a will), their trust 
property will be inherited subject to the AIPRA eligibility requirements (no 
such requirements were present in state law). So long as no post-AIPRA tribal 
probate code exists to state otherwise, AIPRA provides that any descendant, 
parent, or sibling may inherit Indian land in trust only so long as the person 
who will inherit is:

•	 Indian; or
•	 A lineal descendant within two degrees of consanguinity of an Indian; or
•	 An owner of a trust asset or restricted interest in a parcel of land prior 

to 2004

AIPRA eligibility requirements do not extend to surviving spouses, who 
may keep a life estate in the decedent’s property, regardless of whether 
the surviving spouse is a tribal member or eligible to be a tribal member. 
The only restriction is that the surviving spouse must live on the interest in 
question. Retaining a life estate includes the right to use the land, to keep 
any income it generates, and to receive royalties—all to the exclusion of any 
heirs who will inherit the trust property after the surviving spouse’s death.
 

 3THE AMERICAN INDIAN 
PROBATE REFORM ACT
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 Less Than 5% Interest & Single Heir Rule (25 USC §§ 2206(a)(2)(D))
AIPRA identifies two categories of restricted or trust land within the context 
of tribal intestacy and the eligible heir requirements, and treats those two 
categories differently:

1.  Interests less than 5% of the total allotted parcel, and
2.  Interests in the allotted parcel equal to or greater than 5%

If a tribal member dies intestate or his/her will fails, and if the portion of 
restricted or trust land that s/he owns is less than 5% of the original allotted 
tract, AIPRA states that this interest can only be distributed to a single heir. 
“The oldest surviving eligible child, grandchild, or great-grandchild,” will 
inherit. Again, an eligible heir is one who is either Indian, a lineal descendant 
within two degrees of consanguinity of an Indian or a co-owner of the trust 
or restricted property.

If no eligible heir exists, then the ownership goes to the tribe where the 
land is located. If there is no tribe with jurisdiction to take possession of the 
interest in the parcel, it must be distributed equally among the decedent’s 
co-owners.  If there is neither a tribe nor co-owners, then the property goes 
to the United States, to be sold. The parcel must be offered at not less than 
fair market value, first to the owners of contiguous parcels. If more than 
one contiguous owner is interested in buying, the sale must be by public 
auction or sealed bid with contiguous owners participating. If there are no 
contiguous allotted parcels then the sale shall be to any interested buyer. 
Any recipient of a life estate in the protected interest that passes to the tribe, 
co- or contiguous owner(s), including a surviving spouse, would retain all 
use and income from the interest until his or her death.

 5% or Greater Rule (25 USC § 2206(a)(2)(A)-(C))
If a tribal member dies intestate, and his/her interest in an allotted parcel is 
5% or greater, the life estate in any surviving spouse still applies. The spouse 
also receives a portion of the decedent’s trust personal property. If there is 
no surviving spouse or after the surviving spouse dies, the remainder of the 
interest passes first, to any eligible child(ren). If there are multiple children 
who survive the decedent, they receive the property in equal shares. If a 
child of the decedent has died, their share goes to the grandchildren, i.e., 
the children of the child who died. If neither children nor grandchildren 
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survive, then equal shares go to the surviving great-grandchildren.   

Sometimes there are no descendants who are living or eligible to take the 
land, and in that case surviving parents and siblings can inherit as long as 
they meet the eligibility requirement. If neither eligible descendants nor 
extended family are alive to take the interest, then the tribe with jurisdiction 
takes ownership. However, if an Indian co-owner wishes to purchase rather 
than allow the property to go to the tribe, there are provisions that allow for 
that.

If there is no Indian tribe with jurisdiction then the property is to be divided 
equally among co-owners or, absent co-owners, it goes to the federal 
government, to be offered for sale. Proceeds from such a sale are to be 
deposited by the government into an Acquisition Fund, to “be available for 
the purpose of acquiring additional fractional interests in trust or restricted 
lands...” (25 USC §2215).

 Tribal Probate Codes (25 USC §2205)
If a tribe does develop its own post-AIPRA probate code and obtains Secretary 
of Interior approval, the tribal code will be operative. However, that code still 
cannot be used to probate trust property (that probate remains the exclusive 
province of the BIA) and cannot permit more than one heir to inherit a trust 
property interest of less than 5% if the decedent dies without a will. Section 
2205 of AIPRA details what can and cannot be included in a tribal probate 
code. Rules of intestate succession and other items consistent with ILCA are 
permissible inclusions.

TESTAMENTARY DISPOSITIONS UNDER AIPRA (25 USC §2206(B))

 Trust Lands
Although the options available to an allottee landowner are broader when 
they do indeed write a will, the options are not completely wide open. Tribal 
members can only leave their trust or restricted property interests to certain 
individuals in their wills if they wish the property to retain its trust status. 
An eligible heir is one who qualifies to inherit a trust or restricted interest in 
land, and may be any of the following:

•	 Any lineal descendant of the testator.
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•	 Any person who owns a preexisting undivided trust or restricted interest 
in the same parcel of land.

•	 The tribe with jurisdiction over the parcel.
•	 Any Indian, which means for these purposes ”Any person who is a 

member of an Indian tribe, is eligible to become a member of an Indian 
tribe, or is an owner of a trust or restricted interest in land.”

•	 Any person meeting the definition of Indian under the Indian 
Reorganization Act and the regulations promulgated thereunder.

Giving restricted property to any of the qualified beneficiaries described 
above allows it to remain in trust. A provision in a will that leaves property 
in trust to someone not statutorily qualified to take it will fail. The Secretary 
of the Interior will then apply AIPRA’s intestacy rules to determine an 
appropriate heir. That is, it will be just as though the decedent did not write 
a will at all concerning that particular property. Clients can leave a life estate 
to anyone they wish, so long as upon that person’s death the property then 
goes to an eligible heir.

What if a person wants to leave trust property to someone not in trust but 
in fee? Or what if they want to leave it to someone who does not qualify to 
hold the property in trust status? Within certain parameters, AIPRA permits 
this. (25 USC § 2206(b)(2)(A)) If the tribe is a non-IRA tribe, a non-Indian 
may receive land in fee status from the client. It should be noted that if 
the person receiving under the will fits the definitions of eligible heir, s/he 
cannot take the land in fee but must take it in trust.

For IRA tribes, in a situation where there are no eligible heirs, the land can 
be transferred in fee only if the nation’s constitution or code specifically 
allows it (25 USC §2206(b)(2)(B)). The constitutional or code provision that 
allows such transfers must be approved by the Secretary of the Interior in 
order to be effective.

If a tribal member leaves property to another in fee rather than trust, the 
tribe with jurisdiction over that parcel of land has the opportunity to buy the 
interest. AIPRA allows the tribe to pay the Secretary of the Interior the fair 
market value as of the decedent’s date of death and acquire the property 
(with certain exceptions).
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 Trust Personalty (25 USC §2206(b)(3))
Trust personalty is defined in AIPRA as “all funds and securities of any kind 
which are held in trust in an individual Indian money account or otherwise 
supervised by the Secretary.” Essentially, trust personalty is the moneys 
that have been received from leases, rights-of-way, etc., and deposited 
into the individual’s trust account. Trust personalty can be bequeathed to 
whomever the client wishes, regardless of whether the heir would qualify 
as “eligible”. However, if the person receiving the personalty fits within the 
AIPRA definition of an eligible heir, then the funds retain trust status and 
the Secretary continues to maintain and manage them. If the person is not 
an eligible heir then the Secretary transfers the funds directly over to the 
recipient. The funds which have accumulated in the decedent’s account are 
the funds that get transferred. Once the trust lands are transferred to the 
heirs, future trust money follows.

The only obstacle to testators devising their IIM interests occurs if the tribe 
with jurisdiction over the testator has passed its own probate code. If a 
tribe has passed a probate code that sets eligibility requirements for IIMs, 
Indians wishing to bequeath their interests to people who might not qualify 
as proper heirs must take these restrictions into account. Such proposed 
gifts would fail.

For example, the Nez Perce Probate Code states:
[O]nly persons enrolled or eligible for enrollment in a federally 
recognized Indian tribe or who otherwise meet the definition of 
“Indian” or “eligible heir” in the Indian Land Consolidation Act, as 
amended, shall take by intestate succession or by will any interest in 
the restricted or trust property of a deceased member of the Nez Perce 
Tribe, or which consists of any interest in the rents, issues, or profits 
from an allotment or assignment of trust or restricted property within 
the Nez Perce Reservation...
-Section 10-1-12 (a), Nez Perce Probate Ordinance, effective 5/29/07.

 Property to Spouses and Children Under 18
If no will was written, a decedent’s surviving spouse will inherit either:

•	 100% of the trust personalty at the death of the account holder-spouse, 
if there are no descendants who are alive or in existence, or
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•	 1/3 of the trust personalty, while surviving children, grandchildren, or 
great-grandchildren would inherit the remainder of the account.

Note that AIPRA does not define spouse anywhere. Care should be taken 
to be clear about the client’s intentions if property is being left to a tribal 
customary spouse; such a spouse has no rights under AIPRA’s intestacy 
language.

The divorce of the client from his or her spouse after the will is written 
revokes by operation of law any gift that was made in the will. If a spouse 
is deliberately or specifically omitted from a will they still may be entitled 
to take property. AIPRA Section 2206(j)(2)(A)(iii) provides that an omitted 
spouse should be treated the same as if no will had been written. However 
this takes effect only if one of the following circumstances applies:

•	 The spouses were married for 5 years immediately preceding the death;
•	 The spouses have a surviving child;
•	 The surviving spouse made substantial payments toward either the 

purchase or improvement of the property; or
•	 The surviving spouse has a binding obligation to continue making loan 

payments on the property.

This clause will not apply if there is evidence that the client took care of 
the surviving spouse (and any children under 18) by transferring property 
outside of the will. 

Trust property cannot be left in trust.  Thus an individual’s allotments may not 
be left to their minor children (or to anyone) in trust. The BIA will continue 
to manage any trust or restricted property on behalf of any child under 18 
who inherits, so no trust language is required and none should be put in the 
will for such a child. If a child will inherit non-trust property under state law, 
which the testator wants to put in a trust, that can certainly be done.

 Non-Trust Real & Personal Property
AIPRA and the federal government do not usually control probate of 
non-trust real and personal property. State and tribal courts determine 
the descent of non-trust assets owned by Indians who live on or off the 
reservation. The individual’s domicile and the location of the property play 
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roles in determining whether a state court or tribal court has jurisdiction 
over the client’s real estate and personal effects.

If a member of a tribe owns personal property on and was domiciled on the 
reservation at death, any tribal probate laws that apply to the disposition 
of that property will determine who inherits. However, if a tribe has not 
established its own probate code, the tribal courts will apply state law in 
determining ultimate ownership. If the tribe does not have a probate code 
then the state court will probate on-reservation (non-trust) property. Thus, 
tribal probate codes are important for additional reasons beyond their 
potential interaction with AIPRA.

The disposition of an Indian decedent’s non-trust real property depends on 
its location: if it is in Indian Country, tribal courts decide who inherits; if it 
is located outside Indian country and within a state, then the state’s court 
decides the heirs according to state law. Ideally, then, any will should be 
written so as to be valid in all three jurisdictions: tribal, state and federal.

PROPERTY PURCHASES

 Purchase at Probate
AIPRA contains provisions which allow a co-owner (whether an individual or 
the tribe) to purchase at probate a decedent’s undivided interests in allotted 
land if no will was written (25 USC § 2206(o)). If the decedent owned less 
than 5% of the allotment, the tribe or a co-owner may purchase without 
anyone’s consent, unless a spouse or heir is actually residing on the parcel. 
The sale must be for no less than the property’s fair market value and to one 
of a statutory list of potential eligible purchasers. If the ownership interest 
is 5% or greater, then permission from the heirs is required before a sale to 
the co-owners or the tribe can take place. The sale must be for fair market 
value and the proceeds of the sale are to be distributed to the heirs whose 
interests were sold. If decedent does write a will, then the sale described 
above is stopped.

 Purchase by Indian tribe
Should a decedent leave trust or restricted property to a non-Indian, the tribe 
with jurisdiction over that land has the authority to step in and purchase it 
for its fair market value. There are some limited exceptions to this ability, 
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such as if the land is part of a family farm (25 USC §2216(f)).

 Purchase of trust or restricted lands
AIPRA also provides that the tribe can purchase all of the interests in a tract 
if it obtains the consent of 50% or more of the co-owners of the undivided 
interests in that tract. This provision (25 USC § 2204 (a)(1)) relates to purchase 
as part of a land consolidation plan rather than to purchase at probate.

LIFE ESTATES

A life estate can be given to anyone, whether or not they are Indian. The 
simplest way is to leave the life estate to one individual, “To Slim Pickens for 
life, remainder to Tom Mix.” A life estate can, if the client wishes, be left to a 
number of individuals, as joint tenants with the right of survivorship.

AIPRA’s provisions award life estates to individuals without regard to waste. 
This means that the resources of the allotment can be used entirely by the 
life tenant with none left for the person(s) who then inherits the property. 
If the will writer wants to limit the life tenant’s ability to use the resources, 
language should be included in the will saying so. Such language can also be 
included in a tribal probate code. The life estate includes the receipt of any 
moneys managed by the BIA for leases of the property or the like.

Key Terms
Intestate or intestacy means that the decedent left no will and their 
property is passed to heirs by state or federal statute. 
A life estate allows someone to occupy, use, or receive income from 
property throughout their lifetime.  Upon their death the “remainder” goes 
to another owner or owners.
Testator (or testatrix for females) is the person who writes a will leaving 
their property to others. 
Probate is the court process by which an individual’s property is passed to 
those who are to inherit it and decedent’s debts are paid.
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TECHNICAL REQUIREMENTS

In order to be valid under AIPRA a will must be in writing, signed and dated 
by the testator, and signed by two witnesses who do not receive any property 
under the will. In order to write a will the testator must be over the age of 
18 and of sound mind. The sound mind requirement has two components: 

•	 The person writing the will must know what property they own and 
•	 They must know who they want to leave it to.

For each will, to assist with the admission of the will to probate and the 
determination that it is a valid will, an Affidavit (called a “self-proving affidavit” 
in 25 CFR § 15.7-9) should be prepared for the signature of the testator and 
the two independent witnesses. The affidavit will recite that the testator/
testatrix asked the witnesses to sign after signing in their presence; that s/he 
signed of her own free will and no one exerted undue influence over him/
her and appears to the witnesses to be over the age of 18 and of sound mind. 
Further, the witnesses will attest that neither is taking any property under 
the will. A sample Affidavit to Accompany Indian Will is found in Appendix D.

USING A WILL TO REDUCE FURTHER FRACTIONATION

The Indian Land Consolidation Act and AIPRA, its amendment, were passed 
in part to try to stop the serious fractionation of allotted lands. A client’s will 
can be written in a number of different ways that will enhance that goal. A 
client’s interests in all of his or her trust or restricted property can be left to 
one heir only, as a way to prevent further fractionation of the property. If the 
client has multiple children and multiple allotment interests another option 
is to leave specific individual allotments to individual heirs.This also serves to 

 4OTHER IMPORTANT 
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remove the danger of additional fractionation. 

Trust or restricted property may be willed to multiple qualified heirs in one 
of two ways: 

•	 As joint tenants with the right of survivorship or 
•	 As tenants in common by right of representation.  

What do these mean and what is their relationship to stopping further 
fractionation? Joint tenants each take an undivided interest in the share 
of property owned by the client, which they then own jointly with the 
other heirs. When one of the joint tenants dies, their share is divided 
among the remaining joint tenants until at some point there is only one 
joint tenant remaining. The remaining joint tenant will then be the owner of 
the fractionated interest left by the client and the property interest will be 
distributed according to his or her will. This reduces additional fractionation 
in that parcel, at least for one generation.

Tenants in common each take an undivided interest in the parcel.  When 
something happens to any of the tenants in common their interest goes to 
their descendants – thus resulting in greater fractionation of the land. 

If property is given to multiple heirs in a will without specifying which way 
they are to take the property, AIPRA applies a presumption that they receive 
it as joint tenants with right of survivorship. To devise property to tenants in 
common, the language of the will needs to be clear and definite.  If individuals 
wish to leave their property in a way that increases future fractionation, it is 
certainly their right to do so. But at least they should be advised of all options 
with respect to their property.

RESIDUARY CLAUSES

Residuary clauses take care of items that the client acquires after the will is 
first written and items that are not able to go to the named beneficiary. It 
is wise to put in residuary clauses in AIPRA wills, one for trust and one for 
non-trust property. The will writer should make sure that there is an eligible 
beneficiary included in the trust property clause. If an eligible heir is not 
included then gifts of trust or restricted assets will fail and those assets will 
be divided as though no will was written.
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PROPERTY PASSED OUTSIDE THE WILL

The usual sorts of property can be passed outside an AIPRA (and state and 
tribal) will, just as they can with any other will. Items such as insurance 
policies or retirement accounts that have designated beneficiaries need not 
be included in the will. Checking accounts can have specified Payable on 
Death forms on file that will transfer the account to the person indicated.  
Those things will be awarded directly to the named recipient (and usually 
much faster than they would be passed through the probate).

GIFT DEEDS

Gift deeds can be used as a way to avoid both further fractionation and 
probate. A gift deed transfers property outright while the transferor is still 
living. Gift deeds cannot be revoked once the transfer is made. In order to 
execute a gift deed, an allottee needs to complete a series of documents 
obtained from his or her local BIA realty office or the tribal realty office, if 
there is one. Each BIA region uses different forms, so care must be taken to 
get the right ones. The documents can include such things as a Waiver of 
Estimate of Value Requirement, Application for the Gift Deed of Indian Land, 
and Gift Deed Question and Answer. These documents go to the Bureau of 
Indian Affairs Office once they are completed. The BIA will then prepare the 
deed and send it back to the landowner for signature and witnessing. The BIA 
must then approve the deed and accept it for filing. A set of sample Gift Deed 
forms is included in Appendix E.

NAMING A PERSONAL REPRESENTATIVE

No Personal Representative is needed for trust or restricted property, as the 
BIA will handle the probate of those items. The client may wish to name a 
Personal Representative for non-trust property which is likely go through 
state court or tribal court probate proceedings.

HOMES ON RESERVATIONS

AIPRA does not clearly include any residence on an allotment as part of the 
inheritance of the allotment share itself. It is best to express in clear language
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that any house or permanent improvements are included with the property 
given. There are some unusual and important things to know about houses 
on reservations and how to reference them in wills:

•	 The BIA considers homes to be personal property separate from the 
land underneath them.

•	 Each BIA realty office is different, but tribal members often receive an 
assignment for the land under the house (essentially a long-term lease).

•	 Do not assume that their home is built on a client's allotment. Instead 
the homes often are on tribal lands and have been obtained by the 
client through a tribal housing program.

The following are all possible home ownership schemes which might need 
reference in a will:

•	 HUD homes, which can only be inherited if they've been paid in full;
•	 Traditional homes, which pre-date AIPRA and were just built on the 

property without any documentation of any kind; 
•	 Modular homes moved onto property;
•	 At Tohono O'odham some houses have been given to individuals 

through the passing of a resolution by the district council. 

Houses are not real property and are not trust property.  It is best to research 
what your client’s ownership interest actually is and make the proper award 
of the house and, separately, its underlying land, in their will.

Key Terms
Joint Tenants are individuals who share equal ownership of property, with 
the ownership interest going to co-owner(s) upon the death of any joint 
tenant.
Tenants in Common own property jointly but when something happens to 
one of the co-owners their share goes to their descendants.
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The Bureau of Indian Affairs (BIA) probates all estates involving allotments 
and IIM funds.  But it handles only those two aspects of an Indian’s estate, so 
that other property may have to be probated elsewhere. 

The Code of Federal Regulations (25 C.F.R.), Part 15 (see Appendix F) covers 
Probate of Indian Estates. Part 30 of Title 43 (Public Lands: Interior) details 
the Indian Probate Hearings Procedures (see Appendix G). 

Title 43 §30.102, subsection (a) states that the Secretary will “probate only 
the trust or restricted land or trust personalty owned by the decedent at the 
time of death.”  Specifically excluded are lands from allotments made to the 
Five Civilized Tribes and the Osage Nation in Oklahoma.

The first step in the probate process is to notify the BIA of the death of a 
person who owns trust or restricted property (25 U.S.C. §15.101). There is no 
particular requirement as to who should provide that notice or any particular 
format in which the notice must be given. Notice can be by telephone or in 
writing and it can go to the nearest BIA office, the regional BIA office, the 
regional Fiduciary Trust Officer (FTO) or the OST call center in Albuquerque 
(1-888-678-6836 or www.doi.gov/ost/fto). While there is no particular 
deadline or timeline for providing notice of an allottee’s death, sooner is 
always better than later. Probates are relatively lengthy processes under the 
best of circumstances and it is wise to start as early as possible. If potential 
heirs die during the pendency of the original probate, matters can become 
further complicated, cumbersome, and delayed.  

Upon receipt of notice of the death, BIA will set about putting a probate file 
together for the decedent and his/her property. A number of documents 
need to be included in that file; these documents will necessarily come from 
the decedent’s relatives and/or close friends. A certified copy of the death 
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certificate (if one exists) must be provided to the BIA. If no death certificate 
exists then an affidavit must be submitted containing information about the 
decedent to include, according to §15.104:

•	 The state, city, reservation, location, date, and cause of death;
•	 The last known address of the deceased;
•	 Names and addresses of others who may have information about the 

deceased; and
•	 Any other information available concerning the deceased, such as 

newspaper articles, an obituary, death notices, or a church or court 
record.

Within thirty days of the assembly of all documents in the BIA file, the file 
is forwarded to the Office of Hearings and Appeals (OHA) to be assigned 
to a probate judge. The OHA has field offices in places such as Phoenix; 
Sacramento, CA; Bloomington, MN; Billings, MT; Albuquerque; Oklahoma 
City; Portland, OR and Rapid City, SD.  Each office covers a large geographical 
area. The judge will schedule a probate hearing to be held at the closest 
location to decedent’s residence at the time of his/her death. Notice of the 
hearing will then be sent to the potential heirs, to creditors, to the tribe 
and to other interested parties (Section 30.114). Such notices are often also 
posted in appropriate locations near the hearing site.

Attorneys are not usually involved in these probate hearings. They may 
become involved if there are issues as to the authenticity of the will or 
whether there was undue influence exerted on the will-writer, or the like 
(and unless one of these issues is raised the proceedings are conducted as 
informal probates). Typical probate hearings are set at half hour intervals on 
the judge’s calendar. During the hearing the judge swears in the parties and 
explains the procedures to them, takes testimony and evidence, and answers 
questions that they may have. The hearing is then adjourned and the judge 
goes back to his or her office to write a decision distributing decedent’s 
trust property. Pursuant to §30.120 the judge has authority to make a large 
number of factual and legal findings in the probate case, everything from 
approving/disapproving a will to conducting sales at probate to allowing/
disallowing claims by creditors.

Once the decision is issued by the OHA, it is forwarded to the BIA and to 
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the interested parties. A party has 30 days from the date of mailing within 
which to file an appeal of the decision, by filing a Petition for Rehearing. No 
distributions will be made from an estate while an appeal is pending. If the 
judge thinks there might be merit in the appeal s/he can request answers 
or briefs from interested parties. After reviewing the rehearing materials, a 
written decision is again issued. If a party disagrees with this decision, an 
appeal must be filed with the Interior Board of Indian Appeals.

Separate from appeals are case re-openings (Section 30.243). A probate case 
can be reopened on the judge’s own motion or on a petition filed by the BIA 
or an interested party. The paperwork for reopening a case must be filed 
within 3 years of the original decision. If the judge determines there are no 
grounds to reopen the case, s/he will issue a written decision so stating. If 
the case is reopened then the court can affirm, modify or vacate the original 
decision and make any needed corrections to factual or legal issues. When 
the decision is then issued, the parties have 30 days from its mailing to 
appeal it to the Interior Board of Indian Appeals (IBIA). If no appeal is filed 
within that time frame the decision becomes final and the lands and funds 
are distributed. The Department of Interior maintains a searchable electronic 
database of IBIA decisions.
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There is no particular magic language or phrasing, for the most part, which 
must be used in writing the will. The main purpose of the will is to state 
the client’s intentions. Clear and precise language making those intentions 
known is the main goal. However, AIPRA addresses and the BIA probates 
wills covering two particular things:  an individual Indian’s allotments and 
his or her IIM account. So the language used to deal with those items should 
closely reflect AIPRA’s requirements.

The template that appears in this chapter contains sample language for 
almost every situation that may arise when drafting wills and almost every 
way a person may wish to leave their property (see Appendix H for the 
complete template).  Much of the language will not be used in any individual 
will.  Once the client’s wishes are known, the appropriate paragraphs can be 
filled in with the required details. Paragraphs that do not apply should be 
deleted, as should all headings at the top of individual paragraphs.

The will template discussed in detail below is just one template used by one 
will-drafting program. We have found it distinctly useful, but you may prefer 
other templates or sample wills that you locate. As long as all the necessary 
items are properly included there is absolutely no reason not to use any 
language preferred by you or your client. There is a different template in 
Appendix I which writers may also use.

WILL WRITING TEMPLATE

The following is an Article by Article discussion of using the template in 
writing AIPRA wills:

  6 WILL WRITING 
TEMPLATE
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This paragraph requires the name and birthday of the individual client whose 
will is being drafted. Use the name with which they sign their most important 
documents. If they have used another name, you may want to mention it 
here or explain the details of that use. There is also a space for the individual’s 
tribal enrollment number. These pieces of information assist in identifying 
the individual and finding the appropriate related documents once the will 
is submitted for probate. If the client absolutely cannot find their enrollment 
number, the will can be prepared without it.

This paragraph revokes any prior wills (and codicils) written by the individual.  
You should instruct the client to destroy any old will(s) they have once the 
current one is completed and signed, so that there is no confusion generated 
by the existence of two original wills. Typically the most recent will take 
precedence, but confusion is best avoided so as not to slow down the 
probate process.

INTRODUCTORY PARAGRAPH 

I, ________________, an enrolled member of the Tohono O’odham 
Nation, with an enrollment number of ______, residing in the State of 
Arizona, know the nature and extent of my property and the persons 
to whom I leave that property.  I also understand that by writing this 
document I designate to whom my property, both real and personal, will 
go after my death.

    

ARTICLE I. Revocation of All Prior Wills
I revoke any and all Wills and Codicils previously executed by me.
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ARTICLE II. Identification of Family 

I am not married.

I am married to _________________, born _____________, an enrolled 
member of the Tohono O’odham Nation.  (If leave nothing to spouse 
explain why).

I am divorced.

The names and birthdates of my children are:

My ___________________, born _______________, an enrolled 
member of the Tohono O’odham Nation, with an enrollment number 
of ______________; and

My ___________________, born _______________, an enrolled 
member of the Tohono O’odham Nation, with an enrollment number 
of ______________; and

My ___________________, born _______________, an enrolled 
member of the Tohono O’odham Nation, with an enrollment number 
of ______________; and

My ___________________, born _______________, an enrolled 
member of the Tohono O’odham Nation, with an enrollment number 
of ______________.

(If leave nothing to some children, explain).

I have raised (am raising) ________________, born ________________, 
an enrolled member of the __________________ Nation, with an 
enrollment number of _________and consider him/her to be my child 
although not my natural or adopted child.

I am the legal guardian of ________________, born _____________, an 
enrolled member of the Tohono O’odham Nation, with an enrollment 
number of ________, and consider him/her to be my child although not 
my natural or adopted child.

I also consider _____________, born __________________, an enrolled 
member of the Tohono O’odham Nation, with an enrollment number 
of _____________, to be my child, although not my natural or adopted 
child.

It is my intent to only provide for the beneficiaries named in this will.  
Any of my children who are omitted by me in this will are omitted 
deliberately.
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The Identification of Family paragraph is the place to list family members 
and/or those to whom the client’s property is being given. Again, these 
details are included for ease of identification of the persons who will need to 
receive notice under the will, who will be involved in the probate and who 
will ultimately inherit property from the decedent.  

The template first addresses a person’s marital status. Under AIPRA the 
spouse may be entitled to claim a share of the estate even if they are omitted.  
So if the will writer intends to leave their spouse nothing, it is wise to give 
an explanation for that action, in hopes that the action will be sustained.  
The explanation can be something along the lines of, “I leave nothing to my 
spouse, as we have discussed it and mutually decided we want all of our 
property to go to our children,” or whatever the particular circumstances are.  

Individuals may wish to acknowledge and respect the person with whom 
they have lived for many years, even if they are not legally married. Some 
clients assume that if they’ve lived with a person for an extended time 
then a common law marriage exists. That is not necessarily so. Common 
law marriages are defined by local law and the best practice is to explain 
the circumstances in the will itself and/or check the local law before further 
advising the client. There is room in this Article to do that.

There is also room in this Article to acknowledge non-biological children with 
whom the will writer enjoys what they consider a relationship of parent-
child. The relationship can be mentioned in this Article and the individual 
given an interest in the estate, if they are eligible under AIPRA to receive it.

A client may not wish to leave property to each of their children. And children 
are legally easier to disinherit than spouses. But again, an explanation for 
leaving the child(ren) nothing should be included in the will, so that the court 
does not assume the child was simply forgotten. The explanation can be 
along the lines of, “I leave nothing to my daughter as she has had no contact 
with the family for years,” or, “I leave nothing to my son in this will as he will 
inherit from his father and be amply provided for that way.”  If some children 
are included and some excluded, it is wise to include the final paragraph in 
this Article, which signals to the probate judge that those children who were 
omitted were omitted deliberately.
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ARTICLE III. Trust or Restricted Land Bequests

Single beneficiary:

I give to my __(relationship)________, ___(name)________,  any and all 
of my interests in Trust or Restricted real property which I have at the time 
of writing this Will or that I may acquire in the future, including any home 
or permanent improvements located on that property.  In the event that 
_________________ predeceases me or does not survive me by at least 
120 hours, then to __________________.   

Specific parcels to specific recipients:

I give to my ___(relationship) ________, ___(name)____, any and all 
of my interests in the Trust or Restricted real property located at San 
Xavier described as:  Tract number _______, Section _______, Township 
________, Range _________, Pima County, Arizona. 

I give to my ___(relationship) ________, ___(name)____, any and all 
of my interests in the Trust or Restricted real property located at San 
Xavier described as:  Tract number _______,   Section _______, Township 
________, Range _________, Pima County, Arizona.

Etc.

Multiple beneficiaries:
Joint tenants with right of survivorship: I give to ______________ (e.g., my 
children), _____________and ________________, as joint tenants with 
the right of survivorship, any and all of my interests in Trust or Restricted 
real property that I have at time of the execution of this Will or that I may 
acquire in the future.

Tenants in common:
I give to _______________ and __________________, as tenants in 
common in equal shares by right of representation, any and all of my 
interests in Trust or Restricted real property that I have at the time of the 
execution of this Will or that I may acquire in the future.
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This Article deals with an individual’s allotments. As the subtitles indicate 
and as was discussed in earlier chapters, there are a number of different 
ways the allotments can be left in the will.

The single beneficiary option is one clear way to stop future fractionation 
of the parcels. AIPRA requires that whoever inherits from the will writer 
survive them by 120 hours; hence language to that effect appears here. If the 
will writer does not have a second choice in mind when the will is initially 
drafted, they can come in and execute a codicil if their first choice should 
predecease them.

There are differences of opinion about whether to list the person’s actual 
allotment numbers in this paragraph of the will. One option is to list all the 
parcels that appear on an allottee’s Individual Tribal Interests report. This may 
simplify matters for the BIA when they are called upon to open the probate 
file for the person. However, the allotments owned by an individual shift 
each time another probate is completed and additional property is inherited. 
So another option is to simply use the language leaving “any and all interests 
in Trust or Restricted real property,” owned at the time the will was written 
or which are acquired afterwards to the designated beneficiary(ies). The BIA 
and OST have the most current lists of the property owned by each allottee 
and can make the determination at the time the probate proceeds. Either 
way will work and the client and/or author can determine how they wish to 
proceed.

Should the client opt to give specific parcels of allotted lands to specific 
individuals, the LAC number and parcel number will need to be included in 
this Article, along with the names of the individuals to whom those parcels 
are being given. The LAC and parcel number found in the ITI report are 
sufficiently descriptive for probate purposes, but additional information can 
be included as well, such as the Section, Township, Range and County in 
which the property is located. If contemplating leaving their property this way, 
the client may want to do a detailed study of their ITI report to learn the size 
of their various parcels, the ownership interest they have in each, the income 
each produces, and similar information. That will help them determine an 
equitable way to leave the allotments to their heirs. It may be that they don’t 
care about those details but wish to leave their heirs the parcels they wish to 
receive. This is also perfectly legitimate and can be included in this Article.
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Under AIPRA there are two basic ways to leave the allotments to multiple 
heirs. As discussed previously, these are: 1. As Joint Tenants with the Right of 
Survivorship ( JTROS) and 2. As Tenants in Common, by right of representation.

Leaving parcels to individuals as JTROS gives each of those individual joint 
tenants an equal ownership interest in the client’s allotments. When one of 
the joint-tenant heirs dies, their shares are divided among the other joint 
tenants, until ultimately all shares are owned by the last survivor. It is then 
up to that individual how the property should be left. This method of heirship 
stops further fractionation. It should be noted, however, that the Cobell 
Settlement Land Buyback will not make purchase offers on property owned as 
JTROS; the program considers such interests unpurchaseable. 

Alternatively, the allotments can be left to heirs as Tenants in Common by 
right of representation.  This leaves the allotment in equal shares to the heirs, 
with each person’s shares to go to their children or grandchildren upon their 
death.  Clearly, this will worsen fractionation rather than putting a stop to it.  
However, these shares are subject to purchase in the Cobell Land Buyback.

ARTICLE IV. Trust Personalty Bequests 

Single beneficiary:
I give to my ___________, ______________, any and all funds contained 
in my Individual Indian Money (IIM) account.  In the event __________ 
predeceases me or does not survive me by at least 120 hours, then I give 
the funds in my IIM account to ________________.

Multiple beneficiaries:
I give to my __________________, ____________________ and
__________________, who survive me by at least 120 hours, any and 
all funds contained within my Individual Indian Money (IIM) account, in 
equal shares. or

I give to my ____________, __________________ and ________________, 
any and all funds contained within my Individual Indian Money (IIM) 
account, in equal shares, by right of representation.
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Article IV addresses trust personalty – which is how AIPRA refers to funds in 
the individual’s IIM account. The IIM funds are what the allottee owner has 
received in payment for their share of whatever lease, right-of-way or the like 
exists with respect to their allotments. Once an estate has been probated, 
the IIM funds will follow the land. So what is left to heirs in the will is what 
has accumulated prior to the decedent’s death but not been distributed or 
what accrues during probate. The full amount in the IIM account can be left 
to a single individual. Alternatively, the funds can be divided among multiple 
heirs. The funds of a predeceased individual may go either to his fellow heirs 
named in decedent’s will or to his own heirs designated in his will.

AIPRA requires that anyone inheriting personalty from a client must survive 
them by 120 hours, so that language appears in the paragraph awarding IIM 
funds to an heir or heirs. 

SPECIAL NOTE:  It should be noted that the BIA handles all probates involving 
allotted lands and IIM accounts. Thus the AIPRA will could be limited to 
paragraphs dealing with those items of property and in some instances 
that will be sufficient. However, it is entirely possible that the individual has 
property off-reservation or non-trust property on the reservation that will be 
probated by the tribe or the state. When writing the person’s will it makes 
sense to include all items that they own in the one document, which may 
mean the following additional paragraphs are needed.

Article V disposes of any non-trust real property that may be owned by the 
client. This article is designed to include real property located off-reservation, 
such as a house in a nearby community or farmland that is not within the 
reservation boundaries. Such property will need to be probated in a state 
proceeding.

ARTICLE V. Non-Trust Real Property Bequests 

I give to my ____________, ___________________ and _____________, 
as joint tenants with the right of survivorship, any and all of my interests 
that I have at the time of the execution of this, my Last Will and Testament, 
or that I may acquire in the future, in my non-Trust or Non-Restricted 
real property located at _________, including any home and permanent 
improvements thereon.
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State probate codes often contain a provision allowing a client to leave a 
separate list of personal items and the individuals to whom those items 
should be awarded. Article VI is designed to reference such a list, in case the 
individual opts to leave one. The list can be handwritten or typed, and needs 
to be signed and dated by the will writer. The advantage to proceeding via 
the use of such a list is that the will does not have to be changed whenever 
personal items are changed, and it gives the author time to think about what 
they would like to include.

Since this paragraph talks about personal property bequests, it is also a good 
place to list what the will-writer wants done with their house. Houses on 
reservations are generally personal property, though there are a number of 
different ways they can be owned and individual BIA offices handle the issue 
differently. The house may be a HUD house; it may be personal property 
sitting on land occupied pursuant to a land assignment; it may be a traditional 
home built on the reservation before there were regulations concerning 
such construction; it may be a house that the local council has passed a 
resolution awarding to the individual, etc. The status of the house needs 

ARTICLE VI. Non Trust Property Bequests by Separate Writing 

I may leave a handwritten or typed list, dated and signed by me, giving 
items of tangible (touchable) personal property not other-wise specifically 
disposed of by this Will to the person or persons indicated in that writing.  
If I decide to have such a separate writing, it will be located with my Will.  

The list will include only items of tangible personal property other than 
money.  I understand that tangible property includes items within the 
following categories: articles of personal or household uses or ornament, 
furniture, furnishings, auto-mobiles, tools, jewelry, baskets, and precious 
metals in tangible form, such as coins. If any such separate writing 
through inadvertence includes non-qualifying property, it is my intent 
that the separate writing be given effect to the extent of the qualifying 
property only.

If no separate writing is found following my death, then any and all 
property not otherwise specifically provided for shall pass into the 
residue of this Will.
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to be determined and then provision made for it in the will. If the house is 
included in Article VI then the caption of that article should be changed to 
read Personal Property Bequests.

Articles VII and VIII are catch-all, residuary paragraphs. They will not be 
needed in every will; the personal situation of the client whose will is being 
written should be the guide to that. Since the paragraph about an individual’s 
allotments (Article III) states that the allotments then owned or acquired in 
the future are being willed, these two residuary articles may be redundant.  
They are designed to cover the situation where an individual acquires 
property after the will is written and signed. If there is concern that the 
individual may find himself in that situation then it makes sense to include 
these paragraphs. It hurts nothing to have them in the will even if they turn 
out to not be needed.

ARTICLE VII. Residue for Trust or Restricted Real Property and 
Trust Personalty

Single Beneficiary:
I give to _________________________, all of the rest, residue, and 
remainder of my trust property not otherwise validly devised by 
this instrument.  The residue shall include all trust property of any 
kind of nature whatsoever, whether real or personal, tangible or 
intangible, wheresoever situated.  In the event that ____________ 
predeceases me or does not survive me by at least 120 hours, then to 
_________________________.

Multiple Beneficiaries:
I give to my children, _________________________ and ______________, 
who survive me by at least 120 hours, all of the rest, residue, and 
remainder of my trust property not otherwise validly devised by this 
instrument.  The residue shall include all trust property of any kind or 
nature whatsoever, whether real or personal, tangible or intangible, 
wheresoever situated, with any trust real property passing here-under 
as joint tenants with the right of survivorship , and any trust personalty 
passing in equal shares.
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ARTICLE VIII. Residue for Non-Trust Property 

Single Beneficiary:
I give to _________________________, all of the rest, residue, and 
remainder of my non-trust property not otherwise validly devised 
by this instrument or separate writing.  The residue shall include all 
non-trust property of any kind or nature whatsoever, whether real or 
personal, tangible or intangible, wheresoever situated.  In the event 
that _________________________ predeceases me or does not survive 
me by at least 120 hours, then to _________________________.

Multiple Beneficiaries:
I give to my children, _________________________ and 
_________________________, all of the rest, residue, and remainder of 
my non-trust property not otherwise validly devised by this instrument 
or separate writing.  The residue shall include all non-trust property 
of any kind or nature whatsoever, whether real or personal, tangible 
or intangible, wheresoever situated, with any non-trust real property 
passing hereunder in equal shares as tenants in common by right of 
representation, and any non-trust personalty passing in equal shares by 

right of representation.
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Public Law 108–374
108th Congress

An Act
To amend the Indian Land Consolidation Act to improve provisions relating to

probate of trust and restricted land, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘American Indian Probate Reform
Act of 2004’’.

SEC. 2. FINDINGS.

Congress finds that—
(1) the Act of February 8, 1887 (commonly known as the

‘‘Indian General Allotment Act’’) (25 U.S.C. 331 et seq.), which
authorized the allotment of Indian reservations, did not permit
Indian allotment owners to provide for the testamentary dis-
position of the land that was allotted to them;

(2) that Act provided that allotments would descend
according to State law of intestate succession based on the
location of the allotment;

(3) the reliance of the Federal Government on the State
law of intestate succession with respect to the descent of allot-
ments has resulted in numerous problems affecting Indian
tribes, members of Indian tribes, and the Federal Government,
including—

(A) the increasingly fractionated ownership of trust
and restricted land as that land is inherited by successive
generations of owners as tenants in common;

(B) the application of different rules of intestate succes-
sion to each interest of a decedent in or to trust or restricted
land if that land is located within the boundaries of more
than 1 State, which application—

(i) makes probate planning unnecessarily difficult;
and

(ii) impedes efforts to provide probate planning
assistance or advice;
(C) the absence of a uniform general probate code

for trust and restricted land, which makes it difficult for
Indian tribes to work cooperatively to develop tribal probate
codes; and

(D) the failure of Federal law to address or provide
for many of the essential elements of general probate law,
either directly or by reference, which—

(i) is unfair to the owners of trust and restricted
land (and heirs and devisees of owners); and

15 USC 2201
note.

15 USC 2201
note.

American Indian
Probate Reform
Act of 2004.

Oct. 27, 2004
[S. 1721]
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(ii) makes probate planning more difficult;
(4) a uniform Federal probate code would likely—

(A) reduce the number of fractionated interests in trust
or restricted land;

(B) facilitate efforts to provide probate planning assist-
ance and advice and create incentives for owners of trust
and restricted land to engage in estate planning;

(C) facilitate intertribal efforts to produce tribal pro-
bate codes in accordance with section 206 of the Indian
Land Consolidation Act (25 U.S.C. 2205); and

(D) provide essential elements of general probate law
that are not applicable on the date of enactment of this
Act to interests in trust or restricted land; and
(5) the provisions of a uniform Federal probate code and

other forth in this Act should operate to further the policy
of the United States as stated in the Indian Land Consolidated
Act Amendments of 2000, Public Law 106–462, 102, November
7, 2000, 114 Stat. 1992.

SEC. 3. INDIAN PROBATE REFORM.

(a) NONTESTAMENTARY DISPOSITION.—Section 207 of the Indian
Land Consolidation Act (25 U.S.C. 2206) is amended by striking
subsection (a) and inserting the following:

‘‘(a) NONTESTAMENTARY DISPOSITION.—
‘‘(1) RULES OF DESCENT.—Subject to any applicable Federal

law relating to the devise or descent of trust or restricted
property, any trust or restricted interest in land or interest
in trust personalty that is not disposed of by a valid will—

‘‘(A) shall descend according to an applicable tribal
probate code approved in accordance with section 206; or

‘‘(B) in the case of a trust or restricted interest in
land or interest in trust personalty to which a tribal probate
code does not apply, shall descend in accordance with—

‘‘(i) paragraphs (2) through (5); and
‘‘(ii) other applicable Federal law.

‘‘(2) RULES GOVERNING DESCENT OF ESTATE.—
‘‘(A) SURVIVING SPOUSE.—If there is a surviving spouse

of the decedent, such spouse shall receive trust and
restricted land and trust personalty in the estate as follows:

‘‘(i) If the decedent is survived by 1 or more eligible
heirs described in subparagraph (B) (i), (ii), (iii), or
(iv), the surviving spouse shall receive 1⁄3 of the trust
personalty of the decedent and a life estate without
regard to waste in the interests in trust or restricted
lands of the decedent.

‘‘(ii) If there are no eligible heirs described in
subparagraph (B) (i), (ii), (iii), or (iv), the surviving
spouse shall receive all of the trust personalty of the
decedent and a life estate without regard to waste
in the trust or restricted lands of the decedent.

‘‘(iii) The remainder shall pass as set forth in
subparagraph (B).

‘‘(iv) Trust personalty passing to a surviving spouse
under the provisions of this subparagraph shall be
maintained by the Secretary in an account as trust
personalty, but only if such spouse is Indian.
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‘‘(B) INDIVIDUAL AND TRIBAL HEIRS.—Where there is
no surviving spouse of the decedent, or there is a remainder
interest pursuant to subparagraph (A), the trust or
restricted estate or such remainder shall, subject to sub-
paragraphs (A) and (D), pass as follows:

‘‘(i) To those of the decedent’s children who are
eligible heirs (or if 1 or more of such children do
not survive the decedent, the children of any such
deceased child who are eligible heirs, by right of rep-
resentation, but only if such children of the deceased
child survive the decedent) in equal shares.

‘‘(ii) If the property does not pass under clause
(i), to those of the decedent’s surviving great-grand-
children who are eligible heirs, in equal shares.

‘‘(iii) If the property does not pass under clause
(i) or (ii), to the decedent’s surviving parent who is
an eligible heir, and if both parents survive the
decedent and are both eligible heirs, to both parents
in equal shares.

‘‘(iv) If the property does not pass under clause
(i), (ii), or (iii), to those of the decedent’s surviving
siblings who are eligible heirs, in equal shares.

‘‘(v) If the property does not pass under clause
(i), (ii), (iii), or (iv), to the Indian tribe with jurisdiction
over the interests in trust or restricted lands;

except that notwithstanding clause (v), an Indian co-owner
(including the Indian tribe referred to in clause (v)) of
a parcel of trust or restricted land may acquire an interest
that would otherwise descend under that clause by paying
into the estate of the decedent, before the close of the
probate of the estate, the fair market value of the interest
in the land; if more than 1 Indian co-owner offers to pay
for such interest, the highest bidder shall acquire the
interest.

‘‘(C) NO INDIAN TRIBE.—
‘‘(i) IN GENERAL.—If there is no Indian tribe with

jurisdiction over the interests in trust or restricted
lands that would otherwise descend under subpara-
graph (B)(v), then such interests shall be divided
equally among co-owners of trust or restricted interests
in the parcel; if there are no such co-owners, then
to the United States, provided that any such interests
in land passing to the United States under this
subparagraph shall be sold by the Secretary and the
proceeds from such sale deposited into the land acquisi-
tion fund established under section 216 (25 U.S.C.
2215) and used for the purposes described in subsection
(b) of that section.

‘‘(ii) CONTIGUOUS PARCEL.—If the interests passing
to the United States under this subparagraph are in
a parcel of land that is contiguous to another parcel
of trust or restricted land, the Secretary shall give
the owner or owners of the trust or restricted interest
in the contiguous parcel the first opportunity to pur-
chase the interest at not less than fair market value
determined in accordance with this Act. If more than
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1 such owner in the contiguous parcel request to pur-
chase the parcel, the Secretary shall sell the parcel
by public auction or sealed bid (as determined by the
Secretary) at not less than fair market value to the
owner of a trust or restricted interest in the contiguous
parcel submitting the highest bid.
‘‘(D) INTESTATE DESCENT OF SMALL FRACTIONAL

INTERESTS IN LAND.—
‘‘(i) GENERAL RULE.—Notwithstanding subpara-

graphs (A) and (B), and subject to any applicable Fed-
eral law, any trust or restricted interest in land in
the decedent’s estate that is not disposed of by a valid
will and represents less than 5 percent of the entire
undivided ownership of the parcel of land of which
such interest is a part, as evidenced by the decedent’s
estate inventory at the time of the heirship determina-
tion, shall descend in accordance with clauses (ii)
through (iv).

‘‘(ii) SURVIVING SPOUSE.—If there is a surviving
spouse, and such spouse was residing on a parcel of
land described in clause (i) at the time of the decedent’s
death, the spouse shall receive a life estate without
regard to waste in the decedent’s trust or restricted
interest in only such parcel, and the remainder interest
in that parcel shall pass in accordance with clause
(iii).

‘‘(iii) SINGLE HEIR RULE.—Where there is no life
estate created under clause (ii) or there is a remainder
interest under that clause, the trust or restricted
interest or remainder interest that is subject to this
subparagraph shall descend, in trust or restricted
status, to—

‘‘(I) the decedent’s surviving child, but only
if such child is an eligible heir; and if 2 or more
surviving children are eligible heirs, then to the
oldest of such children;

‘‘(II) if the interest does not pass under sub-
clause (I), the decedent’s surviving grandchild, but
only if such grandchild is an eligible heir; and
if 2 or more surviving grandchildren are eligible
heirs, then to the oldest of such grandchildren;

‘‘(III) if the interest does not pass under sub-
clause (I) or (II), the decedent’s surviving great
grandchild, but only if such great grandchild is
an eligible heir; and if 2 or more surviving great
grandchildren are eligible heirs, then to the oldest
of such great grandchildren;

‘‘(IV) if the interest does not pass under sub-
clause (I), (II), or (III), the Indian tribe with juris-
diction over the interest; or

‘‘(V) if the interest does not pass under sub-
clause (I), (II), or (III), and there is no such Indian
tribe to inherit the property under subclause (IV),
the interest shall be divided equally among co-
owners of trust or restricted interests in the parcel;
and if there are no such co-owners, then to the
United States, to be sold, and the proceeds from
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sale used, in the same manner provided in
subparagraph (C).

The determination of which person is the oldest eligible
heir for inheritance purposes under this clause shall be
made by the Secretary in the decedent’s probate proceeding
and shall be consistent with the provisions of this Act.

‘‘(iv) EXCEPTIONS.—Notwithstanding clause (iii)—
‘‘(I)(aa) the heir of an interest under clause

(iii), unless the heir is a minor or incompetent
person, may agree in writing entered into the
record of the decedent’s probate proceeding to
renounce such interest, in trust or restricted
status, in favor of—

‘‘(AA) any other eligible heir or Indian
person related to the heir by blood, but in
any case never in favor of more than 1 such
heir or person;

‘‘(BB) any co-owner of another trust or
restricted interest in such parcel of land; or

‘‘(CC) the Indian tribe with jurisdiction
over the interest, if any; and
‘‘(bb) the Secretary shall give effect to such

agreement in the distribution of the interest in
the probate proceeding; and

‘‘(II) the governing body of the Indian tribe
with jurisdiction over an interest in trust or
restricted land that is subject to the provisions
of this subparagraph may adopt a rule of intestate
descent applicable to such interest that differs from
the order of decedent set forth in clause (iii). The
Secretary shall apply such rule to the interest
in distributing the decedent’s estate, but only if—

‘‘(aa) a copy of the tribal rule is delivered
to the official designated by the Secretary to
receive copies of tribal rules for the purposes
of this clause;

‘‘(bb) the tribal rule provides for the intes-
tate inheritance of such interest by no more
than 1 heir, so that the interest does not fur-
ther fractionate;

‘‘(cc) the tribal rule does not apply to any
interest disposed of by a valid will;

‘‘(dd) the decedent died on or after the
date described in subsection (b) of section 8
of the American Indian Probate Act of 2004,
or on or after the date on which a copy of
the tribal rule was delivered to the Secretary
pursuant to item (aa), whichever is later; and

‘‘(ee) the Secretary does not make a deter-
mination within 90 days after a copy of the
tribal rule is delivered pursuant to item (aa)
that the rule would be unreasonably difficult
to administer or does not conform with the
requirements in item (bb) or (cc).

‘‘(v) RULE OF CONSTRUCTION.—This subparagraph
shall not be construed to limit a person’s right to

Deadline.

Applicability.
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devise any trust or restricted interest by way of a
valid will in accordance with subsection (b).

‘‘(3) RIGHT OF REPRESENTATION.—If, under this subsection,
all or any part of the estate of a decedent is to pass to children
of a deceased child by right of representation, that part is
to be divided into as many equal shares as there are living
children of the decedent and pre-deceased children who left
issue who survive the decedent. Each living child of the
decedent, if any, shall receive 1 share, and the share of each
pre-deceased child shall be divided equally among the pre-
deceased child’s children.

‘‘(4) SPECIAL RULE RELATING TO SURVIVAL.—In the case
of intestate succession under this subsection, if an individual
fails to survive the decedent by at least 120 hours, as estab-
lished by clear and convincing evidence—

‘‘(A) the individual shall be deemed to have predeceased
the decedent for the purpose of intestate succession; and

‘‘(B) the heirs of the decedent shall be determined
in accordance with this section.
‘‘(5) STATUS OF INHERITED INTERESTS.—Except as provided

in paragraphs (2) (A) and (D) regarding the life estate of a
surviving spouse, a trust or restricted interest in land or trust
personalty that descends under the provisions of this subsection
shall vest in the heir in the same trust or restricted status
as such interest was held immediately prior to the decedent’s
death.’’.
(b) TESTAMENTARY DISPOSITION.—Section 207 of the Indian

Land Consolidation Act (25 U.S.C. 2206) is amended by striking
subsection (b) and inserting the following:

‘‘(b) TESTAMENTARY DISPOSITION.—
‘‘(1) GENERAL DEVISE OF AN INTEREST IN TRUST OR

RESTRICTED LAND.—
‘‘(A) IN GENERAL.—Subject to any applicable Federal

law relating to the devise or descent of trust or restricted
land, or a tribal probate code approved by the Secretary
in accordance with section 206, the owner of a trust or
restricted interest in land may devise such interest to—

‘‘(i) any lineal descendant of the testator;
‘‘(ii) any person who owns a preexisting undivided

trust or restricted interest in the same parcel of land;
‘‘(iii) the Indian tribe with jurisdiction over the

interest in land; or
‘‘(iv) any Indian;

in trust or restricted status.
‘‘(B) RULES OF INTERPRETATION.—Any devise of a trust

or restricted interest in land pursuant to subparagraph
(A) to an Indian or the Indian tribe with jurisdiction over
the interest shall be deemed to be a devise of the interest
in trust or restricted status. Any devise of a trust or
restricted interest in land to a person who is only eligible
to be a devisee under clause (i) or (ii) of subparagraph
(A) shall be presumed to be a devise of the interest in
trust or restricted status unless language in such devise
clearly evidences an intent on the part of the testator
that the interest is to pass as a life estate or fee interest
in accordance with paragraph (2)(A).
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‘‘(2) DEVISE OF TRUST OR RESTRICTED LAND AS A LIFE ESTATE
OR IN FEE.—

‘‘(A) IN GENERAL.—Except as provided under any
applicable Federal law, any trust or restricted interest
in land that is not devised in accordance with paragraph
(1)(A) may be devised only—

‘‘(i) as a life estate to any person, with the
remainder being devised only in accordance with
subparagraph (B) or paragraph (1); or

‘‘(ii) except as provided in subparagraph (B), as
a fee interest without Federal restrictions against
alienation to any person who is not eligible to be a
devisee under clause (iv) of paragraph (1)(A).
‘‘(B) INDIAN REORGANIZATION ACT LANDS.—Any interest

in trust or restricted land that is subject to section 4
of the Act of June 18, 1934 (25 U.S.C. 464), may be devised
only in accordance with—

‘‘(i) that section;
‘‘(ii) subparagraph (A)(i); or
‘‘(iii) paragraph (1)(A);

provided that nothing in this section or in section 4 of
the Act of June 18, 1934 (25 U.S.C. 464), shall be construed
to authorize the devise of any interest in trust or restricted
land that is subject to section 4 of that Act to any person
as a fee interest under subparagraph (A)(ii).
‘‘(3) GENERAL DEVISE OF AN INTEREST IN TRUST PERSON-

ALTY.—
‘‘(A) TRUST PERSONALITY DEFINED.—The term ‘trust

personalty’ as used in this section includes all funds and
securities of any kind which are held in trust in an indi-
vidual Indian money account or otherwise supervised by
the Secretary.

‘‘(B) IN GENERAL.—Subject to any applicable Federal
law relating to the devise or descent of such trust person-
alty, or a tribal probate code approved by the Secretary
in accordance with section 206, the owner of an interest
in trust personalty may devise such an interest to any
person or entity.

‘‘(C) MAINTENANCE AS TRUST PERSONALTY.—In the case
of a devise of an interest in trust personalty to a person
or Indian tribe eligible to be a devisee under paragraph
(1)(A), the Secretary shall maintain and continue to manage
such interests as trust personalty.

‘‘(D) DIRECT DISBURSEMENT AND DISTRIBUTION.—In the
case of a devise of an interest in trust personalty to a
person or Indian tribe not eligible to be a devisee under
paragraph (1)(A), the Secretary shall directly disburse and
distribute such personalty to the devisee.
‘‘(4) INVALID DEVISES AND WILLS.—

‘‘(A) LAND.—Any trust or restricted interest in land
that is not devised in accordance with paragraph (1) or
(2) or that is not disposed of by a valid will shall descend
in accordance with the applicable law of intestate succes-
sion as provided for in subsection (a).

‘‘(B) PERSONALTY.—Any trust personalty that is not
disposed of by a valid will shall descend in accordance
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with the applicable law of intestate succession as provided
for in subsection (a).’’.

(c) JOINT TENANCY; RIGHT OF SURVIVORSHIP.—Section 207(c)
of the Indian Land Consolidation Act (25 U.S.C. 2206(c)) is amended
by striking all that follows the heading, ‘‘Joint Tenancy; Right
of Survivorship’’, and inserting the following:

‘‘(1) PRESUMPTION OF JOINT TENANCY.—If a testator devises
trust or restricted interests in the same parcel of land to
more than 1 person, in the absence of clear and express lan-
guage in the devise stating that the interest is to pass to
the devisees as tenants in common, the devise shall be pre-
sumed to create a joint tenancy with the right of survivorship
in the interests involved.

‘‘(2) EXCEPTION.—Paragraph (1) shall not apply to any
devise of an interest in trust or restricted land where the
will in which such devise is made was executed prior to the
date that is 1 year after the date on which the Secretary
publishes the certification required by section 8(a)(4) of the
American Indian Probate Reform Act of 2004.’’.
(d) RULE OF CONSTRUCTION.—Section 207 of the Indian Land

Consolidation Act (25 U.S.C. 2206) is amended by adding at the
end the following:

‘‘(h) APPLICABLE FEDERAL LAW.—
‘‘(1) IN GENERAL.—Any references in subsections (a) and

(b) to applicable Federal law include—
‘‘(A) Public Law 91–627 (84 Stat. 1874);
‘‘(B) Public Law 92–377 (86 Stat. 530);
‘‘(C) Public Law 92–443 (86 Stat. 744);
‘‘(D) Public Law 96–274 (94 Stat. 537); and
‘‘(E) Public Law 98–513 (98 Stat. 2411).

‘‘(2) NO EFFECT ON LAWS.—Nothing in this Act amends
or otherwise affects the application of any law described in
paragraph (1), or any other Federal law that pertains to—

‘‘(A) trust or restricted land located on 1 or more spe-
cific Indian reservations that are expressly identified in
such law; or

‘‘(B) the allotted lands of 1 or more specific Indian
tribes that are expressly identified in such law.

‘‘(i) RULES OF INTERPRETATION.—In the absence of a contrary
intent, and except as otherwise provided under this Act, applicable
Federal law, or a tribal probate code approved by the Secretary
pursuant to section 206, wills shall be construed as to trust and
restricted land and trust personalty in accordance with the following
rules:

‘‘(1) CONSTRUCTION THAT WILL PASSES ALL PROPERTY.—A
will shall be construed to apply to all trust and restricted
land and trust personalty which the testator owned at his
death, including any such land or personalty acquired after
the execution of his will.

‘‘(2) CLASS GIFTS.—
‘‘(A) NO DIFFERENTIATION BETWEEN RELATIONSHIP BY

BLOOD AND RELATIONSHIP BY AFFINITY.—Terms of relation-
ship that do not differentiate relationships by blood from
those by affinity, such as ‘uncles’, ‘aunts’, ‘nieces’, or
‘nephews’, are construed to exclude relatives by affinity.
Terms of relationship that do not differentiate relationships
by the half blood from those by the whole blood, such

Applicability.

VerDate 11-MAY-2000 20:43 Nov 19, 2004 Jkt 039139 PO 00374 Frm 00008 Fmt 6580 Sfmt 6581 E:\PUBLAW\PUBL374.108 APPS24 PsN: PUBL374



Appendix A || AIPRA: Writing Wills for Tribal Clients 49

118 STAT. 1781PUBLIC LAW 108–374—OCT. 27, 2004

as ‘brothers’, ‘sisters’, ‘nieces’, or ‘nephews’, are construed
to include both types of relationships.

‘‘(B) MEANING OF ‘HEIRS’ AND ‘NEXT OF KIN’, ETC.; TIME
OF ASCERTAINING CLASS.—A devise of trust or restricted
interest in land or an interest in trust personalty to the
testator’s or another designated person’s ‘heirs’, ‘next of
kin’, ‘relatives’, or ‘family’ shall mean those persons,
including the spouse, who would be entitled to take under
the provisions of this Act for nontestamentary disposition.
The class is to be ascertained as of the date of the testator’s
death.

‘‘(C) TIME FOR ASCERTAINING CLASS.—In construing a
devise to a class other than a class described in subpara-
graph (B), the class shall be ascertained as of the time
the devise is to take effect in enjoyment. The surviving
issue of any member of the class who is then dead shall
take by right of representation the share which their
deceased ancestor would have taken.
‘‘(3) MEANING OF ‘DIE WITHOUT ISSUE’ AND SIMILAR

PHRASES.—In any devise under this chapter, the words ‘die
without issue’, ‘die without leaving issue’, ‘have no issue’, or
words of a similar import shall be construed to mean that
an individual had no lineal descendants in his lifetime or at
his death, and not that there will be no lineal descendants
at some future time.

‘‘(4) PERSONS BORN OUT OF WEDLOCK.—In construing provi-
sions of this chapter relating to lapsed and void devises, and
in construing a devise to a person or persons described by
relationship to the testator or to another, a person born out
of wedlock shall be considered the child of the natural mother
and also of the natural father.

‘‘(5) LAPSED DEVISES.—Subject to the provisions of sub-
section (b), where the testator devises or bequeaths a trust
or restricted interest in land or trust personalty to the testator’s
grandparents or to the lineal descendent of a grandparent,
and the devisee or legatee dies before the testator leaving
lineal descendents, such descendents shall take the interest
so devised or bequeathed per stirpes.

‘‘(6) VOID DEVISES.—Except as provided in paragraph (5),
and if the disposition shall not be otherwise expressly provided
for by a tribal probate code approved under section 206 (25
U.S.C. 2205), if a devise other than a residuary devise of
a trust or restricted interest in land or trust personalty fails
for any reason, such interest shall become part of the residue
and pass, subject to the provisions of subsection (b), to the
other residuary devisees, if any, in proportion to their respective
shares or interests in the residue.

‘‘(7) FAMILY CEMETERY PLOT.—If a family cemetery plot
owned by the testator at his decease is not mentioned in the
decedent’s will, the ownership of the plot shall descend to
his heirs as if he had died intestate.
‘‘(j) HEIRSHIP BY KILLING.—

‘‘(1) HEIR BY KILLING DEFINED.—As used in this subsection,
‘heir by killing’ means any person who knowingly participates,
either as a principal or as an accessory before the fact, in
the willful and unlawful killing of the decedent.
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‘‘(2) NO ACQUISITION OF PROPERTY BY KILLING.—Subject
to any applicable Federal law relating to the devise or descent
of trust or restricted land, no heir by killing shall in any
way acquire any trust or restricted interests in land or interests
in trust personalty as the result of the death of the decedent,
but such property shall pass in accordance with this subsection.

‘‘(3) DESCENT, DISTRIBUTION, AND RIGHT OF SURVIVORSHIP.—
The heir by killing shall be deemed to have predeceased the
decedent as to decedent’s trust or restricted interests in land
or trust personalty which would have passed from the decedent
or his estate to such heir—

‘‘(A) under intestate succession under this section;
‘‘(B) under a tribal probate code, unless otherwise pro-

vided for;
‘‘(C) as the surviving spouse;
‘‘(D) by devise;
‘‘(E) as a reversion or a vested remainder;
‘‘(F) as a survivorship interest; and
‘‘(G) as a contingent remainder or executory or other

future interest.
‘‘(4) JOINT TENANTS, JOINT OWNERS, AND JOINT OBLIGEES.—

‘‘(A) Any trust or restricted land or trust personalty
held by only the heir by killing and the decedent as joint
tenants, joint owners, or joint obligees shall pass upon
the death of the decedent to his or her estate, as if the
heir by killing had predeceased the decedent.

‘‘(B) As to trust or restricted land or trust personalty
held jointly by 3 or more persons, including both the heir
by killing and the decedent, any income which would have
accrued to the heir by killing as a result of the death
of the decedent shall pass to the estate of the decedent
as if the heir by killing had predeceased the decedent
and any surviving joint tenants.

‘‘(C) Notwithstanding any other provision of this sub-
section, the decedent’s trust or restricted interest land or
trust personalty that is held in a joint tenancy with the
right of survivorship shall be severed from the joint tenancy
as though the property held in the joint tenancy were
to be severed and distributed equally among the joint ten-
ants and the decedent’s interest shall pass to his estate;
the remainder of the interests shall remain in joint tenancy
with right of survivorship among the surviving joint ten-
ants.
‘‘(5) LIFE ESTATE FOR THE LIFE OF ANOTHER.—If the estate

is held by a third person whose possession expires upon the
death of the decedent, it shall remain in such person’s hands
for the period of time following the decedent’s death equal
to the life expectancy of the decedent but for the killing.

‘‘(6) PREADJUDICATION RULE.—
‘‘(A) IN GENERAL.—If a person has been charged,

whether by indictment, information, or otherwise by the
United States, a tribe, or any State, with voluntary man-
slaughter or homicide in connection with a decedent’s
death, then any and all trust or restricted land or trust
personalty that would otherwise pass to that person from
the decedent’s estate shall not pass or be distributed by
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the Secretary until the charges have been resolved in
accordance with the provisions of this paragraph.

‘‘(B) DISMISSAL OR WITHDRAWAL.—Upon dismissal or
withdrawal of the charge, or upon a verdict of not guilty,
such land and personalty shall pass as if no charge had
been filed or made.

‘‘(C) CONVICTION.—Upon conviction of such person, and
the exhaustion of all appeals, if any, the trust and restricted
land and trust personalty in the estate shall pass in accord-
ance with this subsection.
‘‘(7) BROAD CONSTRUCTION; POLICY OF SUBSECTION.—This

subsection shall not be considered penal in nature, but shall
be construed broadly in order to effect the policy that no person
shall be allowed to profit by his own wrong, wherever com-
mitted.
‘‘(k) GENERAL RULES GOVERNING PROBATE.—

‘‘(1) SCOPE.—Except as provided under applicable Federal
law or a tribal probate code approved under section 206, the
provisions of this subsection shall govern the probate of estates
containing trust and restricted interests in land or trust person-
alty.

‘‘(2) PRETERMITTED SPOUSES AND CHILDREN.—
‘‘(A) SPOUSES.—

‘‘(i) IN GENERAL.—Except as provided in clause
(ii), if the surviving spouse of a testator married the
testator after the testator executed the will of the
testator, the surviving spouse shall receive the intes-
tate share in the decedent’s trust or restricted land
and trust personalty that the spouse would have
received if the testator had died intestate.

‘‘(ii) EXCEPTION.—Clause (i) shall not apply to a
trust or restricted interest land where—

‘‘(I) the will of a testator is executed before
the date of enactment of this subparagraph;

‘‘(II)(aa) the spouse of a testator is a non-
Indian; and

‘‘(bb) the testator devised the interests in trust
or restricted land of the testator to 1 or more
Indians;

‘‘(III) it appears, based on an examination of
the will or other evidence, that the will was made
in contemplation of the marriage of the testator
to the surviving spouse;

‘‘(IV) the will expresses the intention that the
will is to be effective notwithstanding any subse-
quent marriage; or

‘‘(V)(aa) the testator provided for the spouse
by a transfer of funds or property outside the
will; and

‘‘(bb) an intent that the transfer be in lieu
of a testamentary provision is demonstrated by
statements of the testator or through a reasonable
inference based on the amount of the transfer or
other evidence.
‘‘(iii) SPOUSES MARRIED AT THE TIME OF THE WILL.—

Should the surviving spouse of the testator be omitted
from the will of the testator, the surviving spouse
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shall be treated, for purposes of trust or restricted
land or trust personalty in the testator’s estate, in
accordance with the provisions of section 207(a)(2)(A),
as though there was no will but only if—

‘‘(I) the testator and surviving spouse were
continuously married without legal separation for
the 5-year period preceding the decedent’s death;

‘‘(II) the testator and surviving spouse have
a surviving child who is the child of the testator;

‘‘(III) the surviving spouse has made substan-
tial payments toward the purchase of, or improve-
ments to, the trust or restricted land in such
estate; or

‘‘(IV) the surviving spouse is under a binding
obligation to continue making loan payments for
the trust or restricted land for a substantial period
of time;

except that, if there is evidence that the testator ade-
quately provided for the surviving spouse and any
minor children by a transfer of funds or property out-
side of the will, this clause shall not apply.
‘‘(B) CHILDREN.—

‘‘(i) IN GENERAL.—If a testator executed the will
of the testator before the birth or adoption of 1 or
more children of the testator, and the omission of the
children from the will is a product of inadvertence
rather than an intentional omission, the children shall
share in the trust or restricted interests in land and
trust personalty as if the decedent had died intestate.

‘‘(ii) ADOPTED HEIRS.—Any person recognized as
an heir by virtue of adoption under the Act of July
8, 1940 (25 U.S.C. 372a), shall be treated as the child
of a decedent under this subsection.

‘‘(iii) ADOPTED-OUT CHILDREN.—
‘‘(I) IN GENERAL.—For purposes of this Act,

an adopted person shall not be considered the child
or issue of his natural parents, except in distrib-
uting the estate of a natural kin, other than the
natural parent, who has maintained a family rela-
tionship with the adopted person. If a natural
parent shall have married the adopting parent,
the adopted person for purposes of inheritance by,
from and through him shall also be considered
the issue of such natural parent.

‘‘(II) ELIGIBLE HEIR PURSUANT TO OTHER FED-
ERAL LAW OR TRIBAL LAW.—Notwithstanding the
provisions of subparagraph (B)(iii)(I), other Federal
laws and laws of the Indian tribe with jurisdiction
over the trust or restricted interest in land may
otherwise define the inheritance rights of adopted-
out children.

‘‘(3) DIVORCE.—
‘‘(A) SURVIVING SPOUSE.—

‘‘(i) IN GENERAL.—An individual who is divorced
from a decedent, or whose marriage to the decedent
has been annulled, shall not be considered to be a
surviving spouse unless, by virtue of a subsequent
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marriage, the individual is married to the decedent
at the time of death of the decedent.

‘‘(ii) SEPARATION.—A decree of separation that does
not dissolve a marriage, and terminate the status of
husband and wife, shall not be considered a divorce
for the purpose of this subsection.

‘‘(iii) NO EFFECT ON ADJUDICATIONS.—Nothing in
clause (i) shall prevent the Secretary from giving effect
to a property right settlement relating to a trust or
restricted interest in land or an interest in trust
personalty if 1 of the parties to the settlement dies
before the issuance of a final decree dissolving the
marriage of the parties to the property settlement.
‘‘(B) EFFECT OF SUBSEQUENT DIVORCE ON A WILL OR

DEVISE.—
‘‘(i) IN GENERAL.—If, after executing a will, a tes-

tator is divorced or the marriage of the testator is
annulled, as of the effective date of the divorce or
annulment, any disposition of trust or restricted
interests in land or of trust personalty made by the
will to the former spouse of the testator shall be consid-
ered to be revoked unless the will expressly provides
otherwise.

‘‘(ii) PROPERTY.—Property that is prevented from
passing to a former spouse of a decedent under clause
(i) shall pass as if the former spouse failed to survive
the decedent.

‘‘(iii) PROVISIONS OF WILLS.—Any provision of a
will that is considered to be revoked solely by operation
of this subparagraph shall be revived by the remarriage
of a testator to the former spouse of the testator.

‘‘(4) AFTER-BORN HEIRS.—A child in gestation at the time
of decedent’s death will be treated as having survived the
decedent if the child lives at least 120 hours after its birth.

‘‘(5) ADVANCEMENTS OF TRUST PERSONALTY DURING LIFE-
TIME; EFFECT ON DISTRIBUTION OF ESTATE.—

‘‘(A) The trust personalty of a decedent who dies intes-
tate as to all or a portion of his or her estate, given
during the decedent’s lifetime to a person eligible to be
an heir of the decedent under subsection (b)(2)(B), shall
be treated as an advancement against the heir’s inherit-
ance, but only if the decedent declared in a contempora-
neous writing, or the heir acknowledged in writing, that
the gift is an advancement or is to be taken into account
in computing the division and distribution of the decedent’s
intestate estate.

‘‘(B) For the purposes of this section, trust personalty
advanced during the decedent’s lifetime is valued as of
the time the heir came into possession or enjoyment of
the property or as of the time of the decedent’s death,
whichever occurs first.

‘‘(C) If the recipient of the trust personalty predeceases
the decedent, the property shall not be treated as an
advancement or taken into account in computing the divi-
sion and distribution of the decedent’s intestate estate
unless the decedent’s contemporaneous writing provides
otherwise.
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‘‘(6) HEIRS RELATED TO DECEDENT THROUGH 2 LINES; SINGLE
SHARE.—A person who is related to the decedent through 2
lines of relationship is entitled to only a single share of the
trust or restricted land or trust personalty in the decedent’s
estate based on the relationship that would entitle such person
to the larger share.

‘‘(7) NOTICE.—
‘‘(A) IN GENERAL.—To the maximum extent practicable,

the Secretary shall notify each owner of trust and restricted
land of the provisions of this Act.

‘‘(B) COMBINED NOTICES.—The notice under subpara-
graph (A) may, at the discretion of the Secretary, be pro-
vided with the notice required under subsection (a) of
section 8 of the American Indian Probate Reform Act of
2004.
‘‘(8) RENUNCIATION OR DISCLAIMER OF INTERESTS.—

‘‘(A) IN GENERAL.—Any person 18 years of age or older
may renounce or disclaim an inheritance of a trust or
restricted interest in land or in trust personalty through
intestate succession or devise, either in full or subject to
the reservation of a life estate (where the interest is an
interest in land), in accordance with subparagraph (B),
by filing a signed and acknowledged declaration with the
probate decisionmaker prior to entry of a final probate
order. No interest so renounced or disclaimed shall be
considered to have vested in the renouncing or disclaiming
heir or devisee, and the renunciation or disclaimer shall
not be considered to be a transfer or gift of the renounced
or disclaimed interest.

‘‘(B) ELIGIBLE RECIPIENTS OF RENOUNCED OR DIS-
CLAIMED INTERESTS; NOTICE TO RECIPIENTS.—

‘‘(i) INTERESTS IN LAND.—A trust or restricted
interest in land may be renounced or disclaimed only
in favor of—

‘‘(I) an eligible heir;
‘‘(II) any person who would have been eligible

to be a devisee of the interest in question pursuant
to subsection (b)(1)(A) (but only in cases where
the renouncing person is a devisee of the interest
under a valid will); or

‘‘(III) the Indian tribe with jurisdiction over
the interest in question;

and the interest so renounced shall pass to its recipient
in trust or restricted status.

‘‘(ii) TRUST PERSONALTY.—An interest in trust
personalty may be renounced or disclaimed in favor
of any person who would be eligible to be a devisee
of such an interest under subsection (b)(3) and shall
pass to the recipient in accordance with the provisions
of that subsection.

‘‘(iii) UNAUTHORIZED RENUNCIATIONS AND DIS-
CLAIMERS.—Unless renounced or disclaimed in favor
of a person or Indian tribe eligible to receive the
interest in accordance with the provisions of this
subparagraph, a renounced or disclaimed interest shall
pass as if the renunciation or disclaimer had not been
made.
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‘‘(C) ACCEPTANCE OF INTEREST.—A renunciation or dis-
claimer of an interest filed in accordance with this para-
graph shall be considered accepted when implemented in
a final order by a decisionmaker, and shall thereafter be
irrevocable. No renunciation or disclaimer of an interest
shall be included in such order unless the recipient of
the interest has been given notice of the renunciation or
disclaimer and has not refused to accept the interest. All
disclaimers and renunciations filed and implemented in
probate orders made effective prior to the date of enactment
of the American Indian Probate Reform Act of 2004 are
hereby ratified.

‘‘(D) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to allow the renunciation of an
interest that is subject to the provisions of section
207(a)(2)(D) (25 U.S.C. 2206(a)(2)(D)) in favor of more than
1 person.
‘‘(9) CONSOLIDATION AGREEMENTS.—

‘‘(A) IN GENERAL.—During the pendency of probate,
the decisionmaker is authorized to approve written consoli-
dation agreements effecting exchanges or gifts voluntarily
entered into between the decedent’s eligible heirs or devi-
sees, to consolidate interests in any tract of land included
in the decedent’s trust inventory. Such agreements may
provide for the conveyance of interests already owned by
such heirs or devisees in such tracts, without having to
comply with the Secretary’s rules and requirements other-
wise applicable to conveyances by deed of trust or restricted
interests in land.

‘‘(B) EFFECTIVE.—An agreement approved under
subparagraph (A) shall be considered final when imple-
mented in an order by a decisionmaker. The final probate
order shall direct any changes necessary to the Secretary’s
land records, to reflect and implement the terms of the
approved agreement.

‘‘(C) EFFECT ON PURCHASE OPTION AT PROBATE.—Any
interest in trust or restricted land that is subject to a
consolidation agreement under this paragraph or section
207(e) (25 U.S.C. 2206(e)) shall not be available for pur-
chase under section 207(p) (25 U.S.C. 2206(p)) unless the
decisionmaker determines that the agreement should not
be approved.’’.

SEC. 4. PARTITION OF HIGHLY FRACTIONATED INDIAN LANDS.

Section 205 of the Indian Land Consolidation Act (25 U.S.C.
2204) (as amended by section 6(a)(2)) is amended by adding at
the end the following:

‘‘(d) PARTITION OF HIGHLY FRACTIONATED INDIAN LANDS.—
‘‘(1) APPLICABILITY.—This subsection shall be applicable

only to parcels of land (including surface and subsurface
interests, except with respect to a subsurface interest that
has been severed from the surface interest, in which case
this subsection shall apply only to the surface interest) which
the Secretary has determined, pursuant to paragraph (2)(B),
to be parcels of highly fractionated Indian land.
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‘‘(2) REQUIREMENTS.—Each partition action under this sub-
section shall be conducted by the Secretary in accordance with
the following requirements:

‘‘(A) APPLICATION.—Upon receipt of any payment or
bond required under subparagraph (B), the Secretary shall
commence a process for partitioning a parcel of land by
sale in accordance with the provisions of this subsection
upon receipt of an application by—

‘‘(i) the Indian tribe with jurisdiction over the sub-
ject land that owns an undivided interest in the parcel
of land; or

‘‘(ii) any person owning an undivided interest in
the parcel of land who is eligible to bid at the sale
of the parcel pursuant to subclause (II), (III), or (IV)
of subparagraph (I)(i);

provided that no such application shall be valid or consid-
ered if it is received by the Secretary prior to the date
that is 1 year after the date on which notice is published
pursuant to section 8(a)(4) of the American Indian Probate
Reform Act of 2004.

‘‘(B) COSTS OF SERVING NOTICE AND PUBLICATION.—
The costs of serving and publishing notice under subpara-
graph (F) shall be borne by the applicant. Upon receiving
written notice from the Secretary, the applicant must pay
to the Secretary an amount determined by the Secretary
to be the estimated costs of such service of notice and
publication, or furnish a sufficient bond for such estimated
costs within the time stated in the notice, failing which,
unless an extension is granted by the Secretary, the Sec-
retary shall not be required to commence the partition
process under subparagraph (A) and may deny the applica-
tion. The Secretary shall have the discretion and authority
in any case to waive either the payment or the bond (or
any portion of such payment or bond) otherwise required
by this subparagraph, upon making a determination that
such waiver will further the policies of this Act.

‘‘(C) DETERMINATION.—Upon receipt of an application
pursuant to subparagraph (A), the Secretary shall deter-
mine whether the subject parcel meets the requirements
set forth in section 202(6) (25 U.S.C. 2201(6)) to be classi-
fied as a parcel of highly fractionated Indian land.

‘‘(D) CONSENT REQUIREMENTS.—
‘‘(i) IN GENERAL.—A parcel of land may be parti-

tioned under this subsection only if the applicant
obtains the written consent of—

‘‘(I) the Indian tribe with jurisdiction over the
subject land if such Indian tribe owns an undivided
interest in the parcel;

‘‘(II) any owner who, for the 3-year period
immediately preceding the date on which the Sec-
retary receives the application, has

‘‘(aa) continuously maintained a bona fide
residence on the parcel; or

‘‘(bb) operated a bona fide farm, ranch,
or other business on the parcel; and
‘‘(III) the owners (including parents of minor

owners and legal guardians of incompetent owners)
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of at least 50 percent of the undivided interests
in the parcel, but only in cases where the Secretary
determines that, based on the final appraisal pre-
pared pursuant to subparagraph (F), any 1 owner’s
total undivided interest in the parcel (not including
the interest of an Indian tribe or that of the owner
requesting the partition) has a value in excess
of $1,500.

Any consent required by this clause must be in writing
and acknowledged before a notary public (or other
official authorized to make acknowledgments), and
shall be approved by Secretary unless the Secretary
has reason to believe that the consent was obtained
as a result of fraud or undue influence.

‘‘(ii) CONSENT BY THE SECRETARY ON BEHALF OF
CERTAIN INDIVIDUALS.—For the purposes of clause
(i)(III), the Secretary may consent on behalf of—

‘‘(I) undetermined heirs of trust or restricted
interests and owners of such interests who are
minors and legal incompetents having no parents
or legal guardian; and

‘‘(II) missing owners or owners of trust or
restricted interests whose whereabouts are
unknown, but only after a search for such owners
has been completed in accordance with the provi-
sions of this subsection.

‘‘(E) APPRAISAL.—After the Secretary has determined
that the subject parcel is a parcel of highly fractionated
Indian land pursuant to subparagraph (C), the Secretary
shall cause to be made, in accordance with the provisions
of this Act for establishing fair market value, an appraisal
of the fair market value of the subject parcel.

‘‘(F) NOTICE TO OWNERS ON COMPLETION OF
APPRAISAL.—Upon completion of the appraisal, the Sec-
retary shall give notice of the requested partition and
appraisal to all owners of undivided interests in the parcel,
in accordance with principles of due process. Such notice
shall include the following requirements:

‘‘(i) WRITTEN NOTICE.—The Secretary shall attempt
to give each owner written notice of the partition action
stating the following:

‘‘(I) That a proceeding to partition the parcel
of land by sale has been commenced.

‘‘(II) The legal description of the subject parcel.
‘‘(III) The owner’s ownership interest in the

subject parcel as evidenced by the Secretary’s
records as of the date that owners are determined
in accordance with clause (ii).

‘‘(IV) The results of the appraisal.
‘‘(V) The owner’s right to receive a copy of

the appraisal upon written request.
‘‘(VI) The owner’s right to comment on or

object to the proposed partition and the appraisal.
‘‘(VII) That the owner must timely comment

on or object in writing to the proposed partition
or the appraisal, in order to receive notice of
approval of the appraisal and right to appeal.
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‘‘(VIII) The date by which the owner’s written
comments or objections must be received, which
shall not be less than 90 days after the date that
the notice is mailed under this clause or last pub-
lished under clause (ii)(II).

‘‘(IX) The address for requesting copies of the
appraisal and for submitting written comments
or objections.

‘‘(X) The name and telephone number of the
official to be contacted for purposes of obtaining
information regarding the proceeding, including
the time and date of the auction of the land or
the date for submitting sealed bids.

‘‘(XI) Any other information the Secretary
deems to be appropriate.
‘‘(ii) MANNER OF SERVICE.—

‘‘(I) SERVICE BY CERTIFIED MAIL.—The Sec-
retary shall use due diligence to provide all owners
of interests in the subject parcel, as evidenced
by the Secretary’s records at the time of the deter-
mination under subparagraph (C), with actual
notice of the partition proceedings by mailing a
copy of the written notice described in clause (i)
by certified mail, restricted delivery, to each such
owner at the owner’s last known address. For pur-
poses of this subsection, owners shall be deter-
mined from the Secretary’s land title records as
of the date of the determination under subpara-
graph (C) or a date that is not more than 90
days prior to the date of mailing under this clause,
whichever is later. In the event the written notice
to an owner is returned undelivered, the Secretary
shall attempt to obtain a current address for such
owner by conducting a reasonable search
(including a reasonable search of records main-
tained by local, State, Federal and tribal govern-
ments and agencies) and by inquiring with the
Indian tribe with jurisdiction over the subject
parcel, and, if different from that tribe, the Indian
tribe of which the owner is a member, and, if
successful in locating any such owner, send written
notice by certified mail in accordance with this
subclause.

‘‘(II) NOTICE BY PUBLICATION.—The Secretary
shall give notice by publication of the partition
proceedings to all owners that the Secretary was
unable to serve pursuant to subclause (I), and
to unknown heirs and assigns by—

‘‘(aa) publishing the notice described in
clause (i) at least 2 times in a newspaper
of general circulation in the county or counties
where the subject parcel of land is located
or, if there is an Indian tribe with jurisdiction
over the parcel of land and that tribe publishes
a tribal newspaper or newsletter at least once
every month, 1 time in such newspaper of

Newspaper.

Deadline.
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general circulation and 1 time in such tribal
newspaper or newsletter;

‘‘(bb) posting such notice in a conspicuous
place in the tribal headquarters or administra-
tion building (or such other tribal building
determined by the Secretary to be most appro-
priate for giving public notice) of the Indian
tribe with jurisdiction over the parcel of land,
if any; and

‘‘(cc) in addition to the foregoing, in the
Secretary’s discretion, publishing notice in any
other place or means that the Secretary deter-
mines to be appropriate.

‘‘(G) REVIEW OF COMMENTS ON APPRAISAL.—
‘‘(i) IN GENERAL.—After reviewing and considering

comments or information timely submitted by any
owner of an interest in the parcel in response to the
notice required under subparagraph (F), the Secretary
may, consistent with the provisions of this Act for
establishing fair market value—

‘‘(I) order a new appraisal; or
‘‘(II) approve the appraisal;

provided that if the Secretary orders a new appraisal under
subclause (I), notice of the new appraisal shall be given
as specified in clause (ii).

‘‘(ii) NOTICE.—Notice shall be given—
‘‘(I) in accordance with subparagraph (H),

where the new appraisal results in a higher valu-
ation of the land; or

‘‘(II) in accordance with subparagraph (F)(ii),
where the new appraisal results in a lower valu-
ation of the land.

‘‘(H) NOTICE TO OWNERS OF APPROVAL OF APPRAISAL
AND RIGHT TO APPEAL.—Upon making the determination
under subparagraph (G), the Secretary shall provide to
the Indian tribe with jurisdiction over the subject land
and to all persons who submitted written comments on
or objections to the proposed partition or appraisal, a writ-
ten notice to be served on such tribe and persons by cer-
tified mail. Such notice shall state—

‘‘(i) the results of the appraisal;
‘‘(ii) that the owner has the right to review a

copy of the appraisal upon request;
‘‘(iii) that the land will be sold for not less than

the appraised value, subject to the consent require-
ments under paragraph (2)(D);

‘‘(iv) the time of the sale or for submitting bids
under subparagraph (I);

‘‘(v) that the owner has the right, under the Sec-
retary’s regulations governing administrative appeals,
to pursue an administrative appeal from—

‘‘(I) the determination that the land may be
partitioned by sale under the provisions of this
section; and

‘‘(II) the Secretary’s order approving the
appraisal;
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‘‘(vi) the date by which an administrative appeal
must be taken, a citation to the provisions of the Sec-
retary’s regulations that will govern the owner’s
appeal, and any other information required by such
regulations to be given to parties affected by adverse
decisions of the Secretary;

‘‘(vii) in cases where the Secretary determines that
any person’s undivided trust or restricted interest in
the parcel exceeds $1,500 pursuant to paragraph
(2)(D)(iii), that the Secretary has authority to consent
to the partition on behalf of undetermined heirs of
trust or restricted interests in the parcel and owners
of such interests whose whereabouts are unknown;
and

‘‘(viii) any other information the Secretary deems
to be appropriate.
‘‘(I) SALE TO ELIGIBLE PURCHASER.—

‘‘(i) IN GENERAL.—Subject to clauses (ii) and (iii)
and the consent requirements of paragraph (2)(D), the
Secretary shall, after providing notice to owners under
subparagraph (H), including the time and place of sale
or for receiving sealed bids, at public auction or by
sealed bid (whichever of such methods of sale the Sec-
retary determines to be more appropriate under the
circumstances) sell the parcel of land by competitive
bid for not less than the final appraised fair market
value to the highest bidder from among the following
eligible bidders:

‘‘(I) The Indian tribe, if any, with jurisdiction
over the trust or restricted interests in the parcel
being sold.

‘‘(II) Any person who is a member, or is eligible
to be a member, of the Indian tribe described
in subclause (I).

‘‘(III) Any person who is a member, or is
eligible to be a member, of an Indian tribe but
not of the tribe described in subclause (I), but
only if such person already owns an undivided
interest in the parcel at the time of sale.

‘‘(IV) Any lineal descendent of the original
allottee of the parcel who is a member or is eligible
to be a member of an Indian tribe or, with respect
to a parcel located in the State of California that
is not within an Indian tribe’s reservation or not
otherwise subject to the jurisdiction of an Indian
tribe, who is a member, or eligible to be a member,
of an Indian tribe or owns a trust or restricted
interest in the parcel.
‘‘(ii) RIGHT TO MATCH HIGHEST BID.—If the highest

bidder is a person who is only eligible to bid under
clause (i)(III), the Indian tribe that has jurisdiction
over the parcel, if any, shall have the right to match
the highest bid and acquire the parcel, but only if—

‘‘(I) prior to the date of the sale, the governing
body of such tribe has adopted a tribal law or
resolution reserving its right to match the bids
of such nonmember bidders in partition sales
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under this subsection and delivered a copy of such
law or resolution to the Secretary; and

‘‘(II) the parcel is not acquired under clause
(iii).
‘‘(iii) RIGHT TO PURCHASE.—Any person who is a

member, or eligible to be a member, of the Indian
tribe with jurisdiction over the trust or restricted
interests in the parcel being sold and is, as of the
time of sale under this subparagraph, the owner of
the largest undivided interest in the parcel shall have
a right to purchase the parcel by tendering to the
Secretary an amount equal to the highest sufficient
bid submitted at the sale, less that amount of the
bid attributable to such owner’s share, but only if—

‘‘(I) the owner submitted a sufficient bid at
the sale;

‘‘(II) the owner’s total undivided interest in
the parcel immediately prior to the sale was—

‘‘(aa) greater than the undivided interest
held by any other co-owners, except where
there are 2 or more co-owners whose interests
are of equal size but larger than the interests
of all other co-owners and such owners of the
largest interests have agreed in writing that
1 of them may exercise the right of purchase
under this clause; and

‘‘(bb) equal to or greater than 20 percent
of the entire undivided ownership of the
parcel;
‘‘(III) within 3 days following the date of the

auction or for receiving sealed bids, and in accord-
ance with the regulations adopted to implement
this section, the owner delivers to the Secretary
a written notice of intent to exercise the owner’s
rights under this clause; and

‘‘(IV) such owner tenders the amount of the
purchase price required under this clause—

‘‘(aa) not less than 30 days after the date
of the auction or time for receiving sealed
bids; and

‘‘(bb) in accordance with any requirements
of the regulations promulgated to implement
this section.

‘‘(iv) INTEREST ACQUIRED.—A purchaser of a parcel
of land under this subparagraph shall acquire title
to the parcel in trust or restricted status, free and
clear of any and all claims of title or ownership of
all persons or entities (not including the United States)
owning or claiming to own an interest in such parcel
prior to the time of sale.
‘‘(J) PROCEEDS OF SALE.—

‘‘(i) Subject to clauses (ii) and (iii), the Secretary
shall distribute the proceeds of sale of a parcel of
land under the provisions of this section to the owners
of interests in such parcel in proportion to their respec-
tive ownership interests.

Deadline.

Deadline.
Notice.
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‘‘(ii) Proceeds attributable to the sale of trust or
restricted interests shall be maintained in accounts
as trust personalty.

‘‘(iii) Proceeds attributable to the sale of interests
of owners whose whereabouts are unknown, of undeter-
mined heirs, and of other persons whose ownership
interests have not been recorded shall be held by the
Secretary until such owners, heirs, or other persons
have been determined, at which time such proceeds
shall be distributed in accordance with clauses (i) and
(ii).
‘‘(K) LACK OF BIDS OR CONSENT.—

‘‘(i) LACK OF BIDS.—If no bidder described in
subparagraph (I) presents a bid that equals or exceeds
the final appraised value, the Secretary may either—

‘‘(I) purchase the parcel of land for its
appraised fair market value on behalf of the Indian
tribe with jurisdiction over the land, subject to
the lien and procedures provided under section
214(b) (25 U.S.C. 2213(b)); or

‘‘(II) terminate the partition process.
‘‘(ii) LACK OF CONSENT.—If an applicant fails to

obtain any applicable consent required under the provi-
sions of subparagraph (D) by the date established by
the Secretary prior to the proposed sale, the Secretary
may either extend the time for obtaining any such
consent or deny the request for partition.

‘‘(3) ENFORCEMENT.—
‘‘(A) IN GENERAL.—If a partition is approved under

this subsection and an owner of an interest in the parcel
of land refuses to surrender possession in accordance with
the partition decision, or refuses to execute any conveyance
necessary to implement the partition, then any affected
owner or the United States may—

‘‘(i) commence a civil action in the United States
district court for the district in which the parcel of
land is located; and

‘‘(ii) request that the court issue an order for eject-
ment or any other appropriate remedy necessary for
the partition of the land by sale.
‘‘(B) FEDERAL ROLE.—With respect to any civil action

brought under subparagraph (A)—
‘‘(i) the United States—

‘‘(I) shall receive notice of the civil action; and
‘‘(II) may be a party to the civil action; and

‘‘(ii) the civil action shall not be dismissed, and
no relief requested shall be denied, on the ground
that the civil action is against the United States or
that the United States is a necessary and indispensable
party.

‘‘(4) GRANTS AND LOANS.—The Secretary may provide
grants and low interest loans to successful bidders at sales
authorized by this subsection, provided that—

‘‘(A) the total amount of such assistance in any such
sale shall not exceed 20 percent of the appraised value
of the parcel of land sold; and

Notice.
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‘‘(B) the grant or loan funds provided shall only be
applied toward the purchase price of the parcel of land
sold.
‘‘(5) REGULATIONS.—The Secretary is authorized to adopt

such regulations as may be necessary to implement the provi-
sions of this subsection. Such regulations shall include provi-
sions for giving notice of sales to prospective purchasers eligible
to submit bids at sales conducted under paragraph (2)(I).’’.

SEC. 5. OWNER-MANAGED INTERESTS.

The Indian Land Consolidation Act (25 U.S.C. 2201 et seq.)
is amended by adding at the end the following:
‘‘SEC. 221. OWNER-MANAGED INTERESTS.

‘‘(a) PURPOSE.—The purpose of this section is to provide a
means for the co-owners of trust or restricted interests in a parcel
of land to enter into surface leases of such parcel for certain pur-
poses without approval of the Secretary.

‘‘(b) MINERAL INTERESTS.—Nothing in this section shall be con-
strued to limit or otherwise affect the application of any Federal
law requiring the Secretary to approve mineral leases or other
agreements for the development of the mineral interest in trust
or restricted land.

‘‘(c) OWNER MANAGEMENT.—
‘‘(1) IN GENERAL.—Notwithstanding any provision of Fed-

eral law requiring the Secretary to approve individual Indian
leases of individual Indian trust or restricted land, where the
owners of all of the undivided trust or restricted interests
in a parcel of land have submitted applications to the Secretary
pursuant to subsection (a), and the Secretary has approved
such applications under subsection (d), such owners may, with-
out further approval by the Secretary, enter into a lease of
the parcel for agricultural purposes for a term not to exceed
10 years.

‘‘(2) RULE OF CONSTRUCTION.—No such lease shall be effec-
tive until it has been executed by the owners of all undivided
trust or restricted interests in the parcel.
‘‘(d) APPROVAL OF APPLICATIONS FOR OWNER MANAGEMENT.—

‘‘(1) IN GENERAL.—Subject to the provisions of paragraph
(2), the Secretary shall approve an application for owner
management submitted by a qualified applicant pursuant to
this section unless the Secretary has reason to believe that
the applicant is submitting the application as the result of
fraud or undue influence. No such application shall be valid
or considered if it is received by the Secretary prior to the
date that is 1 year after the date on which notice is published
pursuant to section 8(a)(4) of the American Indian Probate
Reform Act of 2004.

‘‘(2) COMMENCEMENT OF OWNER-MANAGED STATUS.—Not-
withstanding the approval of 1 or more applications pursuant
to paragraph (1), no trust or restricted interest in a parcel
of land shall acquire owner-managed status until applications
for all of the trust or restricted interests in such parcel of
land have been submitted to and approved by the Secretary
pursuant to this section.
‘‘(e) VALIDITY OF LEASES.—No lease of trust or restricted

interests in a parcel of land that is owner-managed under this
section shall be valid or enforceable against the owners of such

25 USC 2220.
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interests, or against the land, the interest or the United States,
unless such lease—

‘‘(1) is consistent with, and entered into in accordance
with, the requirements of this section; or

‘‘(2) has been approved by the Secretary in accordance
with other Federal laws applicable to the leasing of trust or
restricted land.
‘‘(f) LEASE REVENUES.—The Secretary shall not be responsible

for the collection of, or accounting for, any lease revenues accruing
to any interests under a lease authorized by subsection (e), so
long as such interest is in owner-managed status under the provi-
sions of this section.

‘‘(g) JURISDICTION.—
‘‘(1) JURISDICTION UNAFFECTED BY STATUS.—The Indian

tribe with jurisdiction over an interest in trust or restricted
land that becomes owner-managed pursuant to this section
shall continue to have jurisdiction over the interest to the
same extent and in all respects that such tribe had prior
to the interest acquiring owner-managed status.

‘‘(2) PERSONS USING LAND.—Any person holding, leasing,
or otherwise using such interest in land shall be considered
to consent to the jurisdiction of the Indian tribe referred to
in paragraph (1), including such tribe’s laws and regulations,
if any, relating to the use, and any effects associated with
the use, of the interest.
‘‘(h) CONTINUATION OF OWNER-MANAGED STATUS; REVOCA-

TION.—
‘‘(1) IN GENERAL.—Subject to the provisions of paragraph

(2), after the applications of the owners of all of the trust
or restricted interests in a parcel of land have been approved
by the Secretary pursuant to subsection (d), each such interest
shall continue in owner-managed status under this section not-
withstanding any subsequent conveyance of the interest in
trust or restricted status to another person or the subsequent
descent of the interest in trust or restricted status by testate
or intestate succession to 1 or more heirs.

‘‘(2) REVOCATION.—Owner-managed status of an interest
may be revoked upon written request of the owners (including
the parents or legal guardians of minors or incompetent owners)
of all trust or restricted interests in the parcel, submitted
to the Secretary in accordance with regulations adopted under
subsection (l). The revocation shall become effective as of the
date on which the last of all such requests has been delivered
to the Secretary.

‘‘(3) EFFECT OF REVOCATION.—Revocation of owner-man-
aged status under paragraph (2) shall not affect the validity
of any lease made in accordance with the provisions of this
section prior to the effective date of the revocation, provided
that, after such revocation becomes effective, the Secretary
shall be responsible for the collection of, and accounting for,
all future lease revenues accruing to the trust or restricted
interests in the parcel from and after such effective date.
‘‘(i) DEFINED TERMS.—

‘‘(1) For purposes of subsection (d)(1), the term ‘qualified
applicant’ means—

‘‘(A) a person over the age of 18 who owns a trust
or restricted interest in a parcel of land; and
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‘‘(B) the parent or legal guardian of a minor or incom-
petent person who owns a trust or restricted interest in
a parcel of land.
‘‘(2) For purposes of this section, the term ‘owner-managed

status’ means, with respect to a trust or restricted interest,
that—

‘‘(A) the interest is a trust or restricted interest in
a parcel of land for which applications covering all trust
or restricted interests in such parcel have been submitted
to and approved by the Secretary pursuant to subsection
(d);

‘‘(B) the interest may be leased without approval of
the Secretary pursuant to, and in a manner that is con-
sistent with, the requirements of this section; and

‘‘(C) no revocation has occurred under subsection (h)(2).
‘‘(j) SECRETARIAL APPROVAL OF OTHER TRANSACTIONS.—Except

with respect to the specific lease transaction described in paragraph
(1) of subsection (c), interests that acquire owner-managed status
under the provisions of this section shall continue to be subject
to all Federal laws requiring the Secretary to approve transactions
involving trust or restricted land (including leases with terms of
a duration in excess of 10 years) that would otherwise apply to
such interests if the interests had not acquired owner-managed
status under this section.

‘‘(k) EFFECT OF SECTION.—Subject to subsections (c), (f), and
(h), nothing in this section diminishes or otherwise affects any
authority or responsibility of the Secretary with respect to an
interest in trust or restricted land.’’.

SEC. 6. ADDITIONAL AMENDMENTS.

(a) IN GENERAL.—The Indian Land Consolidation Act (25 U.S.C.
2201 et seq.) is amended—

(1) in the second sentence of section 205(a) (25 U.S.C.
2204(a)), by striking ‘‘over 50 per centum of the undivided
interests’’ and inserting ‘‘undivided interests equal to at least
50 percent of the undivided interest’’;

(2) in section 207 (25 U.S.C. 2206), by adding a subsection
at the end as follows:
‘‘(p) PURCHASE OPTION AT PROBATE.—

‘‘(1) IN GENERAL.—The trust or restricted interests in a
parcel of land in the decedent’s estate may be purchased at
probate in accordance with the provisions of this subsection.

‘‘(2) SALE OF INTEREST AT FAIR MARKET VALUE.—Subject
to paragraph (3), the Secretary is authorized to sell trust or
restricted interests in land subject to this subsection, including
the interest that a surviving spouse would otherwise receive
under section 207(a)(2) (A) or (D), at no less than fair market
value, as determined in accordance with the provisions of this
Act, to any of the following eligible purchasers:

‘‘(A) Any other eligible heir taking an interest in the
same parcel of land by intestate succession or the
decedent’s other devisees of interests in the same parcel
who are eligible to receive a devise under section
207(b)(1)(A).

‘‘(B) All persons who own undivided trust or restricted
interests in the same parcel of land involved in the probate
proceeding.
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‘‘(C) The Indian tribe with jurisdiction over the interest,
or the Secretary on behalf of such Indian tribe.
‘‘(3) REQUEST TO PURCHASE; AUCTION; CONSENT REQUIRE-

MENTS.—No sale of an interest in probate shall occur under
this subsection unless—

‘‘(A) an eligible purchaser described in paragraph (2)
submits a written request to purchase prior to the distribu-
tion of the interest to heirs or devisees of the decedent
and in accordance with any regulations of the Secretary;
and

‘‘(B) except as provided in paragraph (5), the heirs
or devisees of such interest, and the decedent’s surviving
spouse, if any, receiving a life estate under section 207(a)(2)
(A) or (D) consent to the sale.

If the Secretary receives more than 1 request to purchase
the same interest, the Secretary shall sell the interest by public
auction or sealed bid (as determined by the Secretary) at not
less than the appraised fair market value to the eligible pur-
chaser submitting the highest bid.

‘‘(4) APPRAISAL AND NOTICE.—Prior to the sale of an interest
pursuant to this subsection, the Secretary shall—

‘‘(A) appraise the interest at its fair market value
in accordance with this Act;

‘‘(B) provide eligible heirs, other devisees, and the
Indian tribe with jurisdiction over the interest with written
notice, sent by first class mail, that the interest is available
for purchase in accordance with this subsection; and

‘‘(C) if the Secretary receives more than 1 request
to purchase the interest by a person described in subpara-
graph (B), provide notice of the manner (auction or sealed
bid), time and place of the sale, a description, and the
appraised fair market value, of the interest to be sold—

‘‘(i) to the heirs or other devisees and the Indian
tribe with jurisdiction over the interest, by first class
mail; and

‘‘(ii) to all other eligible purchasers, by posting
written notice in at least 5 conspicuous places in the
vicinity of the place of hearing.

‘‘(5) SMALL UNDIVIDED INTERESTS IN INDIAN LANDS.—
‘‘(A) IN GENERAL.—Subject to subparagraph (B), the

consent of a person who is an heir otherwise required
under paragraph (3)(B) shall not be required for the auction
and sale of an interest at probate under this subsection
if—

‘‘(i) the interest is passing by intestate succession;
and

‘‘(ii) prior to the auction the Secretary determines
in the probate proceeding that the interest passing
to such heir represents less than 5 percent of the
entire undivided ownership of the parcel of land as
evidenced by the Secretary’s records as of the time
the determination is made.
‘‘(B) EXCEPTION.—Notwithstanding subparagraph (A),

the consent of such heir shall be required for the sale
at probate of the heir’s interest if, at the time of the
decedent’s death, the heir was residing on the parcel of
land of which the interest to be sold was a part.
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‘‘(6) DISTRIBUTION OF PROCEEDS.—Proceeds from the sale
of interests under this subsection shall be distributed to the
heirs, devisees, or spouse whose interest was sold in accordance
with the values of their respective interests. The proceeds
attributable to an heir or devisee shall be held in an account
as trust personalty if the interest sold would have otherwise
passed to the heir or devisee in trust or restricted status.’’;

(3) in section 206 (25 U.S.C. 2205)—
(A) in subsection (a), by striking paragraph (3) and

inserting the following:
‘‘(3) TRIBAL PROBATE CODES.—Except as provided in any

applicable Federal law, the Secretary shall not approve a tribal
probate code, or an amendment to such a code, that prohibits
the devise of an interest in trust or restricted land to—

‘‘(A) an Indian lineal descendant of the original allottee;
or

‘‘(B) an Indian who is not a member of the Indian
tribe with jurisdiction over such an interest;

unless the code provides for—
‘‘(i) the renouncing of interests to eligible devisees

in accordance with the code;
‘‘(ii) the opportunity for a devisee who is the spouse

or lineal descendant of a testator to reserve a life
estate without regard to waste; and

‘‘(iii) payment of fair market value in the manner
prescribed under subsection (c)(2).’’; and
(B) in subsection (c)—

(i) in paragraph (1)—
(I) by striking the paragraph heading and

inserting the following:
‘‘(1) AUTHORITY.—

‘‘(A) IN GENERAL.—’’;
(II) in the first sentence of subparagraph (A)

(as redesignated by clause (i)), by striking ‘‘section
207(a)(6)(A) of this title’’ and inserting ‘‘section
207(b)(2)(A)(ii) of this title’’; and

(III) by striking the last sentence and inserting
the following:

‘‘(B) TRANSFER.—The Secretary shall transfer pay-
ments received under subparagraph (A) to any person or
persons who would have received an interest in land if
the interest had not been acquired by the Indian tribe
in accordance with this paragraph.’’; and

(ii) in paragraph (2)—
(I) in subparagraph (A)—

(aa) by striking the subparagraph heading
and all that follows through ‘‘Paragraph (1)
shall not apply’’ and inserting the following:

‘‘(A) INAPPLICABILITY TO CERTAIN INTERESTS.—
‘‘(i) IN GENERAL.—Paragraph (1) shall not apply’’;

(bb) in clause (i) (as redesignated by item
(aa)), by striking ‘‘if, while’’ and inserting the
following: ‘‘if—
‘‘(I) while’’;

(cc) by striking the period at the end and
inserting ‘‘; or’’; and

(dd) by adding at the end the following:
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‘‘(II)(aa) the interest is part of a family farm
that is devised to a member of the family of the
decedent; and

‘‘(bb) the devisee agrees that the Indian tribe
with jurisdiction over the land will have the oppor-
tunity to acquire the interest for fair market value
if the interest is offered for sale to a person or
entity that is not a member of the family of the
owner of the land.
‘‘(ii) RECORDING OF INTEREST.—On request by the

Indian tribe described in clause (i)(II)(bb), a restriction
relating to the acquisition by the Indian tribe of an
interest in a family farm involved shall be recorded
as part of the deed relating to the interest involved.

‘‘(iii) MORTGAGE AND FORECLOSURE.—Nothing in
clause (i)(II) limits—

‘‘(I) the ability of an owner of land to which
that clause applies to mortgage the land; or

‘‘(II) the right of the entity holding such a
mortgage to foreclose or otherwise enforce such
a mortgage agreement in accordance with
applicable law.
‘‘(iv) DEFINITION OF ‘MEMBER OF THE FAMILY’.—

In this paragraph, the term ‘member of the family’,
with respect to a decedent or landowner, means—

‘‘(I) a lineal descendant of a decedent or land-
owner;

‘‘(II) a lineal descendant of the grandparent
of a decedent or landowner;

‘‘(III) the spouse of a descendant or landowner
described in subclause (I) or (II); and

‘‘(IV) the spouse of a decedent or landowner.’’;
and

(II) in subparagraph (B), by striking ‘‘subpara-
graph (A)’’ and all that follows through
‘‘207(a)(6)(B) of this title’’ and inserting ‘‘paragraph
(1)’’;

(4) in section 207 (25 U.S.C. 2206), by striking subsection
(g);

(5) in section 213 (25 U.S.C. 2212)—
(A) by striking the section heading and inserting the

following:

‘‘SEC. 2212. FRACTIONAL INTEREST ACQUISITION PROGRAM.’’;

(B) in subsection (a), by—
(i) adding in paragraph (1) ‘‘or from an heir during

probate in accordance with section 207(p) (25 U.S.C.
2206(p))’’ after ‘‘owner,’’; and

(ii) striking ‘‘(2) AUTHORITY OF SECRETARY.—’’ and
all that follows through ‘‘the Secretary shall submit’’
and inserting the following:

‘‘(2) AUTHORITY OF SECRETARY.—The Secretary shall
submit’’; and

(iii) by striking ‘‘whether the program to acquire
fractional interests should be extended or altered to
make resources’’ and inserting ‘‘how the fractional
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interest acquisition program should be enhanced to
increase the resources made’’;
(C) in subsection (b), by striking paragraph (4) and

inserting the following:
‘‘(4) shall minimize the administrative costs associated with

the land acquisition program through the use of policies and
procedures designed to accommodate the voluntary sale of
interests under this section, notwithstanding the existence of
any otherwise applicable policy, procedure, or regulation,
through the elimination of duplicate—

‘‘(A) conveyance documents;
‘‘(B) administrative proceedings; and
‘‘(C) transactions.’’;
(D) in subsection (c)—

(i) in paragraph (1)—
(I) in subparagraph (A), by striking ‘‘at least

5 percent of the’’ and inserting in its place ‘‘an’’;
(II) in subparagraph (A), by inserting ‘‘in such

parcel’’ following ‘‘the Secretary shall convey an
interest’’;

(III) in subparagraph (A), by striking ‘‘land-
owner upon payment’’ and all that follows and
inserting the following: ‘‘landowner—
‘‘(i) on payment by the Indian landowner of the

amount paid for the interest by the Secretary; or
‘‘(ii) if—

‘‘(I) the Indian referred to in this subparagraph
provides assurances that the purchase price will
be paid by pledging revenue from any source,
including trust resources; and

‘‘(II) the Secretary determines that the pur-
chase price will be paid in a timely and efficient
manner.’’; and

(IV) in subparagraph (B), by inserting before
the period at the end the following: ‘‘unless the
interest is subject to a foreclosure of a mortgage
in accordance with the Act of March 29, 1956
(25 U.S.C. 483a)’’; and
(ii) in paragraph (3), by striking ‘‘10 percent or

more of the undivided interests’’ and inserting ‘‘an
undivided interest’’; and
(E) by adding at the end of the section:

‘‘(d) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to carry out this section $75,000,000 for fiscal
year 2005, $95,000,000 for fiscal year 2006, and $145,000,000 for
each of fiscal years 2007 through 2010.’’;

(6) in section 214 (25 U.S.C. 2213), by striking subsection
(b) and inserting the following:
‘‘(b) APPLICATION OF REVENUE FROM ACQUIRED INTERESTS TO

LAND CONSOLIDATION PROGRAM.—
‘‘(1) IN GENERAL.—The Secretary shall have a lien on any

revenue accruing to an interest described in subsection (a)
until the Secretary provides for the removal of the lien under
paragraph (3), (4), or (5).

‘‘(2) REQUIREMENTS.—
‘‘(A) IN GENERAL.—Until the Secretary removes a lien

from an interest in land under paragraph (1)—
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‘‘(i) any lease, resource sale contract, right-of-way,
or other document evidencing a transaction affecting
the interest shall contain a clause providing that all
revenue derived from the interest shall be paid to
the Secretary; and

‘‘(ii) any revenue derived from any interest
acquired by the Secretary in accordance with section
213 shall be deposited in the fund created under section
216.
‘‘(B) APPROVAL OF TRANSACTIONS.—Notwithstanding

section 16 of the Act of June 18, 1934 (commonly known
as the ‘Indian Reorganization Act’) (25 U.S.C. 476), or
any other provision of law, until the Secretary removes
a lien from an interest in land under paragraph (1), the
Secretary may approve a transaction covered under this
section on behalf of an Indian tribe.
‘‘(3) REMOVAL OF LIENS AFTER FINDINGS.—The Secretary

may remove a lien referred to in paragraph (1) if the Secretary
makes a finding that—

‘‘(A) the costs of administering the interest from which
revenue accrues under the lien will equal or exceed the
projected revenues for the parcel of land involved;

‘‘(B) in the discretion of the Secretary, it will take
an unreasonable period of time for the parcel of land to
generate revenue that equals the purchase price paid for
the interest; or

‘‘(C) a subsequent decrease in the value of land or
commodities associated with the parcel of land make it
likely that the interest will be unable to generate revenue
that equals the purchase price paid for the interest in
a reasonable time.
‘‘(4) REMOVAL OF LIENS UPON PAYMENT INTO THE ACQUISI-

TION FUND.—The Secretary shall remove a lien referred to
in paragraph (1) upon payment of an amount equal to the
purchase price of that interest in land into the Acquisition
Fund created under section 2215 of this title, except where
the tribe with jurisdiction over such interest in land authorizes
the Secretary to continue the lien in order to generate addi-
tional acquisition funds.

‘‘(5) OTHER REMOVAL OF LIENS.—The Secretary may, in
consultation with tribal governments and other entities
described in section 213(b)(3), periodically remove liens referred
to in paragraph (1) from interests in land acquired by the
Secretary.’’;

(7) in section 215 (25 U.S.C. 2214), in the last sentence,
by striking ‘‘section 2212 of this title’’ and inserting ‘‘this Act’’;

(8) in section 216 (25 U.S.C. 2215)—
(A) in subsection (a), by striking paragraph (2) and

inserting the following:
‘‘(2) collect all revenues received from the lease, permit,

or sale of resources from interests acquired under section 213
or paid by Indian landowners under section 213.’’; and

(B) in subsection (b)—
(i) in paragraph (1)—

(I) in the matter preceding subparagraph (A),
by striking ‘‘Subject to paragraph (2), all’’ and
inserting ‘‘All’’;
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(II) in subparagraph (A), by striking ‘‘and’’
at the end;

(III) in subparagraph (B), by striking the
period at the end and inserting ‘‘; and’’; and

(IV) by adding at the end the following:
‘‘(C) be used to acquire undivided interests on the

reservation from which the income was derived.’’; and
(ii) by striking paragraph (2) and inserting the

following:
‘‘(2) USE OF FUNDS.—The Secretary may use the revenue

deposited in the Acquisition Fund under paragraph (1) to
acquire some or all of the undivided interests in any parcels
of land in accordance with section 205.’’;

(9) in section 217 (25 U.S.C. 2216)—
(A) in subsection (b)(1), by striking subparagraph (B)

and inserting a new subparagraph (B) as follows:
‘‘(B) WAIVER OF REQUIREMENT.—The requirement for

an estimate of value under subparagraph (A) may be
waived in writing by an owner of a trust or restricted
interest in land either selling, exchanging, or conveying
by gift deed for no or nominal consideration such interest—

‘‘(i) to an Indian person who is the owner’s spouse,
brother, sister, lineal ancestor, lineal descendant, or
collateral heir; or

‘‘(ii) to an Indian co-owner or to the tribe with
jurisdiction over the subject parcel of land, where the
grantor owns a fractional interest that represents 5
percent or less of the parcel.’’;
(B) in subsection (e), by striking the matter preceding

paragraph (1), and inserting ‘‘Notwithstanding any other
provision of law, the names and mailing addresses of the
owners of any interest in trust or restricted lands, and
information on the location of the parcel and the percentage
of undivided interest owned by each individual shall, upon
written request, be made available to’’;

(C) in subsection (e)(1), by striking ‘‘Indian’’;
(D) in subsection (e)(3), by striking ‘‘prospective

applicants for the leasing, use, or consolidation of’’ and
inserting ‘‘any person that is leasing, using, or consoli-
dating, or is applying to lease, use, or consolidate,’’; and

(E) by striking subsection (f) and inserting the fol-
lowing:

‘‘(f) PURCHASE OF LAND BY INDIAN TRIBE.—
‘‘(1) IN GENERAL.—Except as provided in paragraph (2),

before the Secretary approves an application to terminate the
trust status or remove the restrictions on alienation from a
parcel of, or interest in, trust or restricted land, the Indian
tribe with jurisdiction over the parcel shall have the
opportunity—

‘‘(A) to match any offer contained in the application;
or

‘‘(B) in a case in which there is no purchase price
offered, to acquire the interest in the parcel by paying
the fair market value of the interest.
‘‘(2) EXCEPTION FOR FAMILY FARMS.—

‘‘(A) IN GENERAL.—Paragraph (1) shall not apply to
a parcel of, or interest in, trust or restricted land that

VerDate 11-MAY-2000 20:43 Nov 19, 2004 Jkt 039139 PO 00374 Frm 00031 Fmt 6580 Sfmt 6581 E:\PUBLAW\PUBL374.108 APPS24 PsN: PUBL374



72

118 STAT. 1804 PUBLIC LAW 108–374—OCT. 27, 2004

is part of a family farm that is conveyed to a member
of the family of a landowner (as defined in section
206(c)(2)(A)(iv)) if the conveyance requires that in the event
that the parcel or interest is offered for sale to an entity
or person that is not a member of the family of the land-
owner, the Indian tribe with jurisdiction over the land
shall be afforded the opportunity to purchase the interest
pursuant to paragraph (1).

‘‘(B) APPLICABILITY OF OTHER PROVISION.—Section
206(c)(2)(A) shall apply with respect to the recording and
mortgaging of any trust or restricted land referred to in
subparagraph (A).’’;
(10) in section 219(b)(1)(A) (25 U.S.C. 2218(b)(1)(A)), by

striking ‘‘100’’ and inserting ‘‘90’’; and
(11) in section 219, by adding at the end of the section:

‘‘(g) OTHER LAWS.—Nothing in this Act shall be construed to
supersede, repeal, or modify any general or specific statute author-
izing the grant or approval of any type of land use transaction
involving fractional interests in trust or restricted land.’’.

(b) DEFINITIONS.—Section 202 of the Indian Land Consolidation
Act (25 U.S.C. 2201) is amended—

(1) by striking paragraph (2) and inserting the following:
‘‘(2) ‘Indian’ means—

‘‘(A) any person who is a member of any Indian tribe,
is eligible to become a member of any Indian tribe, or
is an owner (as of the date of enactment of the American
Indian Probate Reform Act of 2004) of a trust or restricted
interest in land;

‘‘(B) any person meeting the definition of Indian under
the Indian Reorganization Act (25 U.S.C. 479) and the
regulations promulgated thereunder; and

‘‘(C) with respect to the inheritance and ownership
of trust or restricted land in the State of California pursu-
ant to section 207, any person described in subparagraph
(A) or (B) or any person who owns a trust or restricted
interest in a parcel of such land in that State.’’;
(2) by striking paragraph (4) and inserting the following:
‘‘(4) ‘trust or restricted lands’ means lands, title to which

is held by the United States in trust for an Indian tribe or
individual, or which is held by an Indian tribe or individual
subject to a restriction by the United States against alienation;
and ‘trust or restricted interest in land’ or ‘trust or restricted
interest in a parcel of land’ means an interest in land, title
to which is held in trust by the United States for an Indian
tribe or individual, or which is held by an Indian tribe or
individual subject to a restriction by the United States against
alienation.’’; and

(3) by adding at the end the following:
‘‘(6) ‘parcel of highly fractionated Indian land’ means a

parcel of land that the Secretary, pursuant to authority under
a provision of this Act, determines to have, as evidenced by
the Secretary’s records at the time of the determination—

‘‘(A) 50 or more but less than 100 co-owners of undi-
vided trust or restricted interests, and no 1 of such co-
owners holds a total undivided trust or restricted interest
in the parcel that is greater than 10 percent of the entire
undivided ownership of the parcel; or
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‘‘(B) 100 or more co-owners of undivided trust or
restricted interests;
‘‘(7) ‘land’ means any real property, and includes within

its meaning for purposes of this Act improvements permanently
affixed to real property;

‘‘(8) ‘person’ or ‘individual’ means a natural person;
‘‘(9) ‘eligible heirs’ means, for purposes of section 207 (25

U.S.C. 2206), any of a decedent’s children, grandchildren, great
grandchildren, full siblings, half siblings by blood, and parents
who are—

‘‘(A) Indian; or
‘‘(B) lineal descendents within 2 degrees of consan-

guinity of an Indian; or
‘‘(C) owners of a trust or restricted interest in a parcel

of land for purposes of inheriting by descent, renunciation,
or consolidation agreement under section 207 (25 U.S.C.
2206), another trust or restricted interest in such parcel
from the decedent; and
‘‘(10) ‘without regard to waste’ means, with respect to a

life estate interest in land, that the holder of such estate
is entitled to the receipt of all income, including bonuses and
royalties, from such land to the exclusion of the
remaindermen.’’.
(c) ISSUANCE OF PATENTS.—Section 5 of the Act of February

8, 1887 (25 U.S.C. 348), is amended by striking the second proviso
and inserting the following: ‘‘Provided, That the rules of intestate
succession under the Indian Land Consolidation Act (25 U.S.C.
2201 et seq.) (including a tribal probate code approved under that
Act or regulations promulgated under that Act) shall apply to
that land for which patents have been executed and delivered:’’.

(d) TRANSFERS OF RESTRICTED INDIAN LAND.—Section 4 of the
Act of June 18, 1934 (25 U.S.C. 464), is amended in the first
proviso by—

(1) striking ‘‘, in accordance with’’ and all that follows
through ‘‘or in which the subject matter of the corporation
is located,’’;

(2) striking ‘‘, except as provided by the Indian Land
Consolidation Act’’ and all that follows through the colon; and

(3) inserting ‘‘in accordance with the Indian Land Consoli-
dation Act (25 U.S.C. 2201 et seq.) (including a tribal probate
code approved under that Act or regulations promulgated under
that Act):’’.
(e) ESTATE PLANNING.—

(1) CONDUCT OF ACTIVITIES.—Section 207(f)(1) of the Indian
Land Consolidation Act (25 U.S.C. 2206) is amended by striking
paragraph (1) and inserting the following:

‘‘(1) IN GENERAL.—
‘‘(A) The activities conducted under this subsection

shall be conducted in accordance with any applicable—
‘‘(i) tribal probate code; or
‘‘(ii) tribal land consolidation plan.

‘‘(B) The Secretary shall provide estate planning assist-
ance in accordance with this subsection, to the extent
amounts are appropriated for such purpose.’’.
(2) REQUIREMENTS.—Section 207(f)(2) of the Indian Land

Consolidation Act (25 U.S.C. 2206(f)(2)) is amended by striking

Applicability.
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‘‘and’’ at the end of subparagraph (A), redesignating subpara-
graph (B) as subparagraph (D), and adding the following:

‘‘(B) dramatically increase the use of wills and other
methods of devise among Indian landowners;

‘‘(C) substantially reduce the quantity and complexity
of Indian estates that pass intestate through the probate
process, while protecting the rights and interests of Indian
landowners; and’’.
(3) PROBATE CODE DEVELOPMENT AND LEGAL ASSISTANCE

GRANTS.—Section 207(f)(3) of the Indian Land Consolidation
Act (25 U.S.C. 2206(f)(3)) is amended by striking paragraph
(3) and inserting the following:

‘‘(3) PROBATE CODE DEVELOPMENT AND LEGAL ASSISTANCE
GRANTS.—In carrying out this section, the Secretary may award
grants to—

‘‘(A) Indian tribes, for purposes of tribal probate code
development and estate planning services to tribal mem-
bers;

‘‘(B) organizations that provide legal assistance services
for Indian tribes, Indian organizations, and individual
owners of interests in trust or restricted lands that are
qualified as nonprofit organizations under section 501(c)(3)
of the Internal Revenue Code of 1986 and provide such
services pursuant to Federal poverty guidelines, for pur-
poses of providing civil legal assistance to such Indian
tribes, individual owners, and Indian organizations for the
development of tribal probate codes, for estate planning
services or for other purposes consistent with the services
they provide to Indians and Indian tribes; and

‘‘(C) in specific areas and reservations where qualified
nonprofit organizations referred to in subparagraph (B)
do not provide such legal assistance to Indian tribes, Indian
organizations, or individual owners of trust or restricted
land, to other providers of such legal assistance;

that submit an application to the Secretary, in such form and
manner as the Secretary may prescribe.

‘‘(4) AUTHORIZATION FOR APPROPRIATIONS.—There is author-
ized to be appropriated such sums as may be necessary to
carry out the provisions of paragraph (3).’’.

(4) NOTIFICATION TO LANDOWNERS.—Section 207 of the
Indian Land Consolidation Act (25 U.S.C. 2206) is amended
by adding at the end the following:
‘‘(l) NOTIFICATION TO LANDOWNERS.—After receiving written

request by any owner of a trust or restricted interest in land,
the Secretary shall provide to such landowner the following informa-
tion with respect to each tract of trust or restricted land in which
the landowner has an interest:

‘‘(1) The location of the tract of land involved.
‘‘(2) The identity of each other co-owner of interests in

the parcel of land.
‘‘(3) The percentage of ownership of each owner of an

interest in the tract.
‘‘(m) PILOT PROJECT FOR THE MANAGEMENT OF TRUST ASSETS

OF INDIAN FAMILIES AND RELATIVES.—
‘‘(1) DEVELOPMENT PILOT PROJECT.—The Secretary shall

consult with tribes, individual landowner organizations, Indian
advocacy organizations, and other interested parties to—
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‘‘(A) develop a pilot project for the creation of legal
entities such as private or family trusts, partnerships cor-
porations, or other organizations to improve, facilitate, and
assist in the efficient management of interests in trust
or restricted lands or funds owned by Indian family mem-
bers and relatives; and

‘‘(B) develop proposed rules, regulations, and guidelines
to implement the pilot project, including—

‘‘(i) the criteria for establishing such legal entities;
‘‘(ii) reporting and other requirements that the

Secretary determines to be appropriate for admin-
istering such entities; and

‘‘(iii) provisions for suspending or revoking the
authority of an entity to engage in activities relating
to the management of trust or restricted assets under
the pilot project in order to protect the interests of
the beneficial owners of such assets.

‘‘(2) PRIMARY PURPOSES; LIMITATION; APPROVAL OF TRANS-
ACTIONS; PAYMENTS BY SECRETARY.—

‘‘(A) PURPOSES.—The primary purpose of any entity
organized under the pilot project shall be to improve, facili-
tate, and assist in the management of interests in trust
or restricted land, held by 1 or more persons, in furtherance
of the purposes of this Act.

‘‘(B) LIMITATION.—The organization or activities of any
entity under the pilot project shall not be construed to
impair, impede, replace, abrogate, or modify in any respect
the trust duties or responsibilities of the Secretary, nor
shall anything in this subsection or in any rules, regula-
tions, or guidelines developed under this subsection enable
any private or family trustee of trust or restricted interests
in land to exercise any powers over such interests greater
than that held by the Secretary with respect to such
interests.

‘‘(C) SECRETARIAL APPROVAL OF TRANSACTIONS.—Any
transaction involving the lease, use, mortgage or other
disposition of trust or restricted land or other trust assets
administered by or through an entity under the pilot project
shall be subject to approval by the Secretary in accordance
with applicable Federal law.

‘‘(D) PAYMENTS.—The Secretary shall have the
authority to make payments of income and revenues
derived from trust or restricted land or other trust assets
administered by or through an entity participating in the
pilot project directly to the entity, in accordance with
requirements of the regulations adopted pursuant to this
subsection.
‘‘(3) LIMITATIONS ON PILOT PROJECT.—

‘‘(A) NUMBER OF ORGANIZATIONS.—The number of enti-
ties established under the pilot project authorized by this
subsection shall not exceed 30.

‘‘(B) REGULATIONS REQUIRED.—No entity shall com-
mence activities under the pilot project authorized by this
subsection until the Secretary has adopted final rules and
regulations under paragraph (1)(B).
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‘‘(4) REPORT TO CONGRESS.—Prior to the expiration of the
pilot project provided for under this subsection, the Secretary
shall submit a report to Congress stating—

‘‘(A) a description of the Secretary’s consultation with
Indian tribes, individual landowner associations, Indian
advocacy organizations, and other parties consulted with
regarding the development of rules and regulations for
the creation and management of interests in trust and
restricted lands under the pilot project;

‘‘(B) the feasibility of accurately monitoring the
performance of legal entities such as those involved in
the pilot project, and the effectiveness of such entities
as mechanisms to manage and protect trust assets;

‘‘(C) the impact that the use of entities such as those
in the pilot project may have with respect to the accom-
plishment of the goals of the Indian Land Consolidation
Act (25 U.S.C. 2201 et seq.); and

‘‘(D) any recommendations that the Secretary may have
regarding whether to adopt a permanent program as a
management and consolidation measure for interests in
trust or restricted lands.

‘‘(n) NOTICE TO HEIRS.—Prior to holding a hearing to determine
the heirs to trust or restricted property, or making a decision
determining such heirs, the Secretary shall seek to provide actual
written notice of the proceedings to all heirs. Such efforts shall
include—

‘‘(1) a search of publicly available records and Federal
records, including telephone and address directories and
including electronic search services or directories;

‘‘(2) an inquiry with family members and co-heirs of the
property;

‘‘(3) an inquiry with the tribal government of which the
owner is a member, and the tribal government with jurisdiction
over the property, if any; and

‘‘(4) if the property is of a value greater than $2,000,
engaging the services of an independent firm to conduct a
missing persons search.
‘‘(o) MISSING HEIRS.—

‘‘(1) For purposes of this subsection and subsection (m),
an heir may be presumed missing if—

‘‘(A) such heir’s whereabouts remain unknown 60 days
after completion of notice efforts under subsection (m);
and

‘‘(B) in the proceeding to determine a decedent’s heirs,
the Secretary finds that the heir has had no contact with
other heirs of the decedent, if any, or with the Department
relating to trust or restricted land or other trust assets
at any time during the 6-year period preceding the hearing
to determine heirs.
‘‘(2) Before the date for declaring an heir missing, any

person may request an extension of time to locate such heir.
The Secretary shall grant a reasonable extension of time for
good cause.

‘‘(3) An heir shall be declared missing only after a review
of the efforts made in the heirship proceeding and a finding
has been made that this subsection has been complied with.

VerDate 11-MAY-2000 20:43 Nov 19, 2004 Jkt 039139 PO 00374 Frm 00036 Fmt 6580 Sfmt 6581 E:\PUBLAW\PUBL374.108 APPS24 PsN: PUBL374



Appendix A || AIPRA: Writing Wills for Tribal Clients 77

118 STAT. 1809PUBLIC LAW 108–374—OCT. 27, 2004

‘‘(4) An heir determined to be missing pursuant to this
subsection shall be deemed to have predeceased the decedent
for purposes of descent and devise of trust or restricted land
and trust personalty within that decedent’s estate.’’.

SEC. 7. ANNUAL NOTICE AND FILING REQUIREMENT FOR OWNERS
OF INTERESTS IN TRUST OR RESTRICTED LANDS.

The Indian Land Consolidation Act (25 U.S.C. 2201 et seq.)
is amended by adding at the end the following:
‘‘SEC. 222. ANNUAL NOTICE AND FILING; CURRENT WHEREABOUTS OF

INTEREST OWNERS.

‘‘On at least an annual basis, the Secretary shall include along
with other regular reports to owners of trust or restricted interests
in land and individual Indian money account owners a change
of name and address form by means of which the owner may
confirm or update the owner’s name and address. The change
of name and address form shall include a section in which the
owner may confirm and update the owner’s name and address.’’.
SEC. 8. NOTICE; EFFECTIVE DATE.

(a) NOTICE.—
(1) IN GENERAL.—Not later than 180 days after the date

of enactment of this Act, the Secretary shall notify Indian
tribes and owners of trust or restricted lands of the amend-
ments made by this Act.

(2) SPECIFICATIONS.—The notice required under paragraph
(1) shall be designed to inform Indian owners of trust or
restricted land of—

(A) the effect of this Act and the amendments made
by this Act, with emphasis on the effect of the provisions
of this Act and the amendments made by this Act, on
the testate disposition and intestate descent of their
interests in trust or restricted land;

(B) estate planning options available to the owners,
including any opportunities for receiving estate planning
assistance or advice;

(C) the use of negotiated sales, gift deeds, land
exchanges, and other transactions for consolidating the
ownership of land; and

(D) a toll-free telephone number to be used for
obtaining information regarding the provisions of this Act
and any trust assets of such owners.
(3) REQUIREMENTS.—The Secretary shall provide the notice

required under paragraph (1)—
(A) by direct mail for those Indians with interests

in trust and restricted lands for which the Secretary has
an address for the interest holder;

(B) through the Federal Register;
(C) through local newspapers in areas with significant

Indian populations, reservation newspapers, and news-
papers that are directed at an Indian audience; and

(D) through any other means determined appropriate
by the Secretary.
(4) CERTIFICATION.—After providing notice under this sub-

section, the Secretary shall—
(A) certify that the requirements of this subsection

have been met; and

Deadline.

25 USC 2201
note.

25 USC 2221.
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Æ

(B) publish notice of that certification in the Federal
Register.

(b) EFFECTIVE DATE.—Section 207 of the Indian Land Consoli-
dation Act (25 U.S.C. 2206), except subsections (e) and (f) of that
section, shall not apply to the estate of an individual who dies
before the date that is 1 year after the date on which the Secretary
makes the certification required under subsection (a)(4).
SEC. 9. SEVERABILITY.

If any provision of this Act or of any amendment made by
this Act, or the application of any such provision to any person
or circumstance, is held to be invalid for any reason, the remainder
of this Act and of amendments made by this Act, and the application
of the provisions and of the amendments made by this Act to
any other person or circumstance shall not be affected by such
holding, except that each of subclauses (II), (III), and (IV) of section
205(d)(2)(I)(i) is deemed to be inseverable from the other 2, such
that if any 1 of those 3 subclauses is held to be invalid for any
reason, neither of the other 2 of such subclauses shall be given
effect.
SEC. 10. REGULATIONS.

The Secretary is authorized to adopt such regulations as may
be necessary to implement the provisions of this Act.

Approved October 27, 2004.

25 USC 2201
note.

25 USC 2201
note.

Federal Register,
publication.
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STATE of ARIZONA____________)
				        ) SS: AFFIDAVIT to ACCOMPANY INDI-
AN WILL	
COUNTY of PIMA_____________)

	   I, ___________________________, being first duly sworn, on 
oath depose and say:	           That I am an enrolled member of the 
Tohono O’Odham Tribe of the State of Arizona; that on the ___ day 
of __________, 20___, I requested _______________ to prepare a Will 
for me; that the attached Will was prepared for me and I requested 
___________________________ and __________________ to act as wit-
nesses thereto; that the  
witnesses heard me publish and declare the same to be my Last Will and 
Testament; that I signed the Will in the presence of both witnesses and 
they signed the same as witnesses in my presence and in the presence 
of each other; and that the Will was read by me or read and explained to 
me, after being prepared and before I signed it; and it clearly and accu-
rately states my wishes; and I further state that no person has influenced 
me to make the disposition of any part of my property in any other man-
ner than I myself of my own free will desire and wish to dispose of it.

     _____________________________________	 ___________________
     Signature of Testator/Testratix             	            Tribal ID No.

	 We, _______________________ and ______________________, 
		  (Witness name)			  (Witness name)
each being duly sworn,
on oath depose and state: That on the ____ day of ___________, 20__, 
__________________,a member of the Tohono O’odham Nation of the 
State of Arizona, published and declared the attached instrument to be 
his/her Last Will and Testament, signed the same in the presence of both 
of us and requested both of us to sign the same as witnesses; that we, 
in compliance with his/her request, signed the same as witnesses in his/
her presence and in the presence of each other; that said testator/testa-

D AFFIDAVIT TO 
ACCOMPANY INDIAN WILL
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trix was not acting under duress, menace, fraud or undue influence of 
any person, so far as we could ascertain and in our opinion was mentally 
capable of disposing of all his/her estate by Will; and that neither of us 
is named as a beneficiary in the Will and/or in any wise interested in the 
distribution of the estate of said testator/testatrix.

___________________________                ________________________
Signature of Witness #1			   Signature of Witness #2

Subscribed and Sworn to before me this ____ day of ________, 20___, 
by _________________________________, Testator/testatrix, and by 
__________________________ and _____________________________, 
Attesting Witnesses.

                                           _________________________________________     
                                           Notary Public, State of Arizona, PIMA COUNTY
	      

      Title   Commission expires:__________________
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	 (Do not write in this space)

5-5446  
( Jan . 1980)	 Land being conveyed was

allotted to Manuel Castillo
Allotment No. 611-257 

	 UNITED STATES
	 DEPARTMENT OF THE INTERIOR
	 BUREAU OF INDIAN AFFAIRS
	 __________________________

	 DEED TO RESTRICTED INDIAN LAND SPECIAL FORM

     THIS INDENTURE, made and entered into this  04th   day of    , 2010, 
by and between    Tohono O’odham I.D. No. , DOB: _, a member of the 
Tohono O’odham Nation of Arizona, party of the first part, and the United 
States of America in trust for  ID#, Tohono O’odham  I.D. No.  , DOB:  _, 
of the Tohono O’odham Nation of Arizona, party of the second part:

     WITNESSETH, that said party of the first part, for and in consideration of 
the sum of **Gift** Dollar and other valuable considerations, does hereby 
grant, bargain, sell, and convey unto said party of the second part, a  2/567  
interest in the following-described real estate and premises situated in 
Pima County, on the San Xavier Indian Reservation, to wit:

 
ALLOTMENT  Parcels of land located:
Section 3, Township 16 South, Range 12 East, 
Section 4, Township Gila and Salt River Base and Meridian, 
Pima County, State of Arizona.  Containing   80.00 acres, 
more or less.  **RETAINING A FULL LIFE ESTATE**

 
     This conveyance is made pursuant to the Act of June 18, 1934, 48 Stat. 
984, 25 U.S.C. 465, and the Indian Land Consolidation Act Amendments of 
November 7, 2000, 114 Stat. 1992, 25 U.S.C.  2216, and subject to subsection 
2216(b)(2) on 5 year restriction, from date of approval, of removal from 
trust or restricted status of such interest.

     Together with all the improvements thereon and the appurtenances 
thereunto belonging,  and the said party of the first part, for her and her 
heirs, executors, and administrators, does hereby covenant, promise, and 
agree to and with the said party of the second part, his heirs and assigns, 
that they will forever warrant and defend the said premises against the 

E GIFT DEED FORM PACKET
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claim of all persons, claiming or to claim by, through, or under them only.

To have and to hold said described premises unto the said party of the 
second part, his heirs, executors, administrators, and assigns, forever. 

IN WITNESS WHEREOF, that said party of the first part has hereunto set 
her hand and seal the day and year first-above written.

Witnesses: 
_______________________   
        
_______________________              _______________________{seal}                                                    
							     
Acknowledgments must be in accordance with the forms prescribed by 
the State in which the land is situated.

STATE OF          Arizona                 }
                                                       }	 ss:
COUNTY OF        Pima                   }

     BE IT REMEMBERED, That on this                    day of                      ,  A.D. 
2010, before the undersigned, a Notary Public in, and for the County and 
State aforesaid, personally appeared                       to me personally known 
to be the identical person who executed the within instrument of writing, 
and such person duly acknowledged the execution of the same.

     IN TESTIMONY WHEREOF, I have hereunto subscribed my name and 
affixed my seal on the day and year last hereinabove written.

                               Notary Public: __________________________________

               My commission expires: __________________________________

UNITED STATES
DEPARTMENT OF THE INTERIOR

	
     The within deed is hereby approved, pursuant to Authority Delegated to the 
Assistant Secretary - Indian Affairs by 209 DM 8, 230 DM 1, and to the Western 
Regional Director by  3 IAM 4 (Release No. 99-03), and to the Superintendent/
Field Representative by 10 BIAM 11, as amended by Western Regional 
Release No. 97-1, and any further delegations needed to effectuate the 
reorganization embodied in DM Releases dated April 21, 2003.

Date: __________                                        ____________________________
		                                            Superintendent, Papago Agency
					      Sells, Arizona
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Form No 5-5404 				                                                 
Applicant:	 __________________________     May 1955  
           

UNITED STATES 
DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

APPLICATION FOR THE GIFT DEED OF INDIAN LAND

From:       		            Reservation:      Tohono O’odham Nation
To:_______________________        	         San Xavier Reservation
                                                        
Application is hereby made for the GIFT DEED of the following described 
land:	                                                                     _____% interest in and          
                                                                                 to__________________
___________________,                  G&SRB&M, Pima County, Arizona                                                                    

containing_______________________ Acres, more or less.

In justification of this application, true statements are made to the 
following items: 
PLEASE ANSWER ALL QUESTIONS
1.   Age: 
2.   Date of Birth_________________________
3.   Degree of Indian Blood____Tohono O’odham_________________
4.   Single___     Widow ___     Divorced ___    Married___     Widower___     
Separated___
5.   Education:   Years in Elementary School  _______  High School_____  
College_______
6.   The following persons are dependent upon me for support. (Give 
names, ages, and relationship)
_______________________________________________________________     
7. I am enrolled as a ______________ Indian enrollment number: _______          
                                    Name of Tribe                              
8.   Permanent Address __________________________________________
                                          (Address)          (City)            (State)             (Zip)
9.   Telephone Number_____________
10. The amount of my annual income is  $___________________
11.  My income is obtained from the following sources ________________
__________________________________
12.  Social Security Number_____________________
13.  If receiving public assistance grants from the State or general 
assistance from the Bureau of Indian Affairs, or funds from the Veterans 
Administration , Social Security, or any regular public benefit, state kind 
and amount (If none, state none.) __________________
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14.  I do___ I do not___   live on or make personal use of 
the land or made improvements to the land covered the 
application________________________________

15.  The land is leased and the annual rent received is 
$__________________________   (If not leased, state none)  

16.  I intend to use the proceeds of the sale for the following purpose:   
Living Expense___    or  Personal___   
                                                                                                                                                      
This conveyance is made pursuant to the authority contained in the Act 
of June 18, 1934, (48Stat.,984), and the provision of the Indian Land 
Consolidation Act Amendments of 2000 (114 Stat. 1991), P.L. 106-462, as 
amended November 7, 2000, 25 USC 2216.

X_______________________________________                   _____________
    APPLICANT PLEASE SIGN HERE                                        Date

  
_______________________________________                     _____________
   Witness                                                                                Date

I hereby certify that the effect of this application was explained to 
and fully understood by the applicant(s) and the application is hereby 
approved.

Approved:________________________             Date:__________________                                     
Superintendent, Papago Agency, Sells, AZ                       
Phone:   520/383-3250
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Gift Deed Checklist

Initiate the case
0  Notice and Waiver signed and witnessed
0  Print ITI from TAAMS 
	 Determine what the individual wants to convey
0  Application signed and witnessed
0  Personal data form 
	 Identify’s information about the Grantee
0  Waiver of estimate form signed (only if individual waives appraisal)
0  Gift Deed question and answer

Preparation of case
0  Update database
0  Create file, labels, etc
0  Create spreadsheet (if necessary)
0  Print plat maps
0  Write Letter to Tribe (only necessary if Grantee is a non-Tribal/Nation 
member)

	0  Original letter signed by Supt.
	0  Copy of application signed by Supt.
	0  Spreadsheet  (if necessary)
	0  Plat maps
	0  CC:  Landowner, District Chairman,  (??)

0  Request Cultural Clearance 
             0  Prepare memo to Garry Cantley, WRO
		  0  Copy of application
		  0  Plat maps
0  Request Appraisal 
(only necessary if individual does not waive or if no special relationship 
exists)

Upon receipt of documents
0  Notify landowner
             0  Copy of appraisal (if requested)
0  Prepare deed
             0  landowner signature
             0  witnessed and notoraized
             0  Superintendent signature
0  Prepare Transmittal of deed to LTRO for recording

0  Yellow-Original to LTRO 
0  Pink-COPY to LTRO
0  White-COPY to remain in file

Document recorded
0  Make copies of recorded deed

0  Put in original allottee, previous owner, and new landowner 
file in vault
0  Prepare letter and mail one copy to each previous owner and 
new landowner	
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 GIFT DEED - QUESTION & ANSWERS

To the Interviewer: Please ask the following questions in a private 
session. Make sure you have another BIA employee as a witness to the 
session. No other parties should be allowed into the session. No other 
parties should be allowed to answer for the Grantor. Please provide expla-
nations to questions 4 and 5 if necessary.

1. Please state your name ______________________________

2. Who do you want to give your land to? __________________________

3. Why do you want to give them your land? 

4. Do you understand how much your land Is worth? ________  If No 
explain approximately how much the land is worth to the Grantor.

5. Do you understand how a life estate works? _______If No explain how 
a life estate works to the Grantor.

6. Do you want to retain a life estate on this land?_________ .

7. Do you understand that once you gift deed your land to (grantee) you 
cannot get your land back at a later date? ________                       .

8. After knowing all of the above do you still wish to gift deed your land 
to (grantee)?_________.                                                   

      
___________________________________     ___________________
Grantor	                                               Date

___________________________________     ___________________
Interviewer                                                     Date
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WAIVER OF ESTIMATE OF VALUE REQUIREMENT
FOR SALES, EXCHANGES AND GIFTS FOR NO OR NOMINAL CONSID-

ERATION

I,  _____________________, a member of the Tohono O’odham 
Nation, I.D. Number  ______________, pursuant to Section 217 (b)(1)
(B) of the Indian Land Consolidation Act, as amended, hereby waive the 
requirement that I receive an Estimate of Value. I am (selling) (exchanging) 
(conveying by gift deed) for (no) (nominal) consideration my undivided   
interest in allotment  #_______on the San Xavier Indian Reservation to  
_______________________, who is a member of the Tohono O’odham 
Nation.

I acknowledge that for a period of five (5) years after the Secretary 
approves this conveyance, the Secretary shall not approve an application 
to terminate the trust status or remove the restriction on the interest, 
which I am conveying.

I certify that there are no additional monies being paid to me as 
consideration for this transaction other than the amount stated in my gift 
deed application.

_______________________________	 __________________________
Landowner			                Date

WITNESS:

______________________________________
Bureau of Indian Affairs, Papago Agency
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TITLE 25—INDIANS

PART 15—PROBATE OF INDIAN ESTATES, EXCEPT FOR MEMBERS
OF THE OSAGE NATION AND THE FIVE CIVILIZED TRIBES

Revised as of February 10, 2011
See 25 C.F.R. Part 15 (2010), as amended by 76 Fed. Reg. 7500 (Feb. 10, 2011)

Subpart A—Introduction
Sec.
15.1 What is the purpose of this part?
15.2 What definitions do I need to know?
15.3 Who can make a will disposing of trust or restricted land or trust personalty?
15.4 What are the requirements for a valid will?
15.5 May I revoke my will?
15.6 May my will be deemed revoked by the operation of the law of any State?
15.7 What is a self-proved will?
15.8 May I make my will, codicil, or revocation self-proved?
15.9 What information must be included in an affidavit for a self-proved will, codicil, 

or revocation?
15.10 What assets will the Secretary probate? 
15.11 What are the basic steps of the probate process? 
15.12 What happens if assets in an estate may be diminished or destroyed while the 

probate is pending?

Subpart B—Starting the Probate Process
.
15.101 When should I notify the agency of a death of a person owning trust or 

restricted property? 
15.102 Who may notify the agency of a death? 
15.103 How do I begin the probate process?  
15.104 Does the agency need a death certificate to prepare a probate file?
15.105 What other documents does the agency need to prepare a probate file?
15.106 May a probate case be initiated when an owner of an interest has been absent?
15.107 Who prepares the probate file?
15.108 If the decedent was not an enrolled member of a tribe or was a member of 

more than one tribe, who prepares the probate file?

Subpart C—Preparing the Probate File 
.
15.201 What will the agency do with the documents that I provide?
15.202 What items must the agency include in the probate file?
15.203 What information must tribes provide BIA to complete the probate file?
15.204 When is a probate file complete?

F25 CFR 15
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Subpart D—Obtaining Emergency Assistance and Filing Claims

15.301 May I receive funds from the decedent’s IIM account for funeral services?
15.302 May I file a claim against an estate? 
15.303 Where may I file my claim against an estate?
15.304 When must I file my claim?
15.305 What must I include with my claim?

Subpart E—Probate Processing and Distributions
.
15.401 What happens after BIA prepares the probate file?
15.402 What happens after the probate file is referred to OHA?
15.403 What happens after the probate order is issued?

Subpart F—Information and Records
.
15.501 How may I find out the status of a probate?
15.502 Who owns the records associated with this part?
15.503 How must records associated with this part be preserved?
15.504 Who may inspect records and records management practices?
15.505 How does the Paperwork Reduction Act affect this part?

AUTHORITY:  5 U.S.C. 301; 25 U.S.C. 2, 9, 372-74, 410, 2201 et seq.; 44 U.S.C. 
3101 et seq.

CROSS REFERENCE:  For special rules applying to proceedings in Indian Probate 
(Determination of Heirs and Approval of Wills, Except for Members of the Five 
Civilized Tribes and Osage Indians), including hearings and appeals within the 
jurisdiction of the Office of Hearings and Appeals, see title 43, Code of Federal 
Regulations, part 4, subpart D, and part 30; Funds of deceased Indians other than the Five 
Civilized Tribes, see title 25 Code of Federal Regulations, part 115.

Subpart A—Introduction

§ 15.1 What is the purpose of this part?

(a)  This part contains the procedures that we follow to initiate the probate of the 
estate of a deceased person for whom the United States holds an interest in trust or 
restricted land or trust personalty.  This part tells you how to file the necessary documents 
to probate the estate.  This part also describes how probates will be processed by the 
Bureau of Indian Affairs (BIA), and when probates will be forwarded to the Office of 
Hearings and Appeals (OHA) for disposition.

(b)  The following provisions do not apply to Alaska property interests:  
(1)  Section 15.202(c), (d), (e)(2), (n), and (o); and
(2)  Section 15.401(b).
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§ 15.2 What definitions do I need to know?

Act means the Indian Land Consolidation Act and its amendments, including the 
American Indian Probate Reform Act of 2004 (AIPRA), Public Law 108-374, as codified 
at 25 U.S.C. 2201 et seq.

Administrative law judge (ALJ) means an administrative law judge with the 
Office of Hearings and Appeals appointed under the Administrative Procedure Act, 
5 U.S.C. 3105.

Affidavit means a written declaration of facts by a person that is signed by that 
person, swearing or affirming under penalty of perjury that the facts declared are true and 
correct to the best of that person’s knowledge and belief.

Agency means:
(1) The Bureau of Indian Affairs (BIA) agency office, or any other designated 

office in BIA, having jurisdiction over trust or restricted land and trust personalty; and
(2) Any office of a tribe that has entered into a contract or compact to fulfill the 

probate function under 25 U.S.C. 450f or 458cc.
Attorney Decision Maker (ADM) means an attorney with OHA who conducts a 

summary probate proceeding and renders a decision that is subject to de novo review by 
an administrative law judge or Indian probate judge.  

BIA means the Bureau of Indian Affairs within the Department of the Interior.
Child means a natural or adopted child.
Codicil means a supplement or addition to a will, executed with the same 

formalities as a will.  It may explain, modify, add to, or revoke provisions in an existing 
will.

Consolidation agreement means a written agreement under the provisions of 
25 U.S.C. 2206(e) or 2206(j)(9), entered during the probate process, approved by the 
judge, and implemented by the probate order, by which a decedent’s heirs and devisees 
consolidate interests in trust or restricted land.  

Creditor means any individual or entity that has a claim for payment from a 
decedent’s estate.

Day means a calendar day.
Decedent means a person who is deceased.
Decision or order (or decision and order) means:
(1) A written document issued by a judge making determinations as to heirs, 

wills, devisees, and the claims of creditors, and ordering distribution of trust or restricted 
land or trust personalty;  

(2) The decision issued by an attorney decision maker in a summary probate 
proceeding; or 

(3) A decision issued by a judge finding that the evidence is insufficient to 
determine that a person is dead by reason of unexplained absence. 

Department means the Department of the Interior.
Devise means a gift of property by will.  Also, to give property by will.
Devisee means a person or entity that receives property under a will.
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Eligible heir means, for the purposes of the Act, any of a decedent’s children, 
grandchildren, great grandchildren, full siblings, half siblings by blood, and parents who 
are any of the following:

(1) Indian; 
(2) Lineal descendents within two degrees of consanguinity of an Indian; or 
(3) Owners of a trust or restricted interest in a parcel of land for purposes of 

inheriting -- by descent, renunciation, or consolidation agreement -- another trust or 
restricted interest in such parcel from the decedent.

Estate means the trust or restricted land and trust personalty owned by the 
decedent at the time of death.

Formal probate proceeding means a proceeding, conducted by a judge, in which 
evidence is obtained through the testimony of witnesses and the receipt of relevant 
documents.

Heir means any individual or entity eligible to receive property from a decedent 
in an intestate proceeding. 

Individual Indian Money (IIM) account means an interest bearing account for 
trust funds held by the Secretary that belong to a person who has an interest in trust 
assets.  These accounts are under the control and management of the Secretary.

Indian means, for the purposes of the Act, any of the following:
(1) Any person who is a member of a federally recognized Indian tribe, is eligible 

to become a member of any federally recognized Indian tribe, or is an owner (as of 
October 27, 2004) of a trust or restricted interest in land; 

(2) Any person meeting the definition of Indian under 25 U.S.C. 479; or 
(3) With respect to the inheritance and ownership of trust or restricted land in the 

State of California under 25 U.S.C. 2206, any person described in paragraph (1) or (2) of 
this definition or any person who owns a trust or restricted interest in a parcel of such 
land in that State.

Indian probate judge (IPJ) means an attorney with OHA, other than an ALJ, to 
whom the Secretary has delegated the authority to hear and decide Indian probate cases.

Interested party means:
(1) Any potential or actual heir; 
(2) Any devisee under a will; 
(3) Any person or entity asserting a claim against a decedent’s estate;
(4) Any tribe having a statutory option to purchase the trust or restricted property 

interest of a decedent; or
(5) A co-owner exercising a purchase option.
Intestate means that the decedent died without a valid will as determined in the 

probate proceeding.
Judge means an ALJ or IPJ.
Lockbox means a centralized system within OST for receiving and depositing 

trust fund remittances collected by BIA.
LTRO means the Land Titles and Records Office within BIA.
OHA means the Office of Hearings and Appeals within the Department of the 

Interior.
OST means the Office of the Special Trustee for American Indians within the 

Department of the Interior.
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Probate means the legal process by which applicable tribal, Federal, or State law 
that affects the distribution of a decedent’s estate is applied in order to:

(1) Determine the heirs;
(2) Determine the validity of wills and determine devisees;
(3) Determine whether claims against the estate will be paid from trust personalty; 

and
(4) Order the transfer of any trust or restricted land or trust personalty to the heirs, 

devisees, or other persons or entities entitled by law to receive them.
Purchase option at probate means the process by which eligible purchasers can 

purchase a decedent’s interest during the probate proceeding.
Restricted property means real property, the title to which is held by an Indian but 

which cannot be alienated or encumbered without the Secretary’s consent. For the 
purpose of probate proceedings, restricted property is treated as if it were trust property. 
Except as the law may provide otherwise, the term “restricted property” as used in this 
part does not include the restricted lands of the Five Civilized Tribes of Oklahoma or the 
Osage Nation.

Secretary means the Secretary of the Interior or an authorized representative.
Summary probate proceeding means the consideration of a probate file without a 

hearing. A summary probate proceeding may be conducted if the estate involves only an 
IIM account that did not exceed $5,000 in value on the date of the decedent’s death.

Superintendent means a BIA Superintendent or other BIA official, including a 
field representative or one holding equivalent authority.

Testate means that the decedent executed a valid will as determined in the probate 
proceeding.

Testator means a person who has executed a valid will as determined in the 
probate proceeding.

Trust personalty means all tangible personal property, funds, and securities of any 
kind that are held in trust in an IIM account or otherwise supervised by the Secretary.

Trust property means real or personal property, or an interest therein, the title to 
which is held in trust by the United States for the benefit of an individual Indian or tribe.

We or us means, the Secretary, an authorized representative of the Secretary, or 
the authorized employee or representative of a tribe performing probate functions under a 
contract or compact approved by the Secretary.  

Will means a written testamentary document that was executed by the decedent 
and attested to by two disinterested adult witnesses, and that states who will receive the 
decedent’s trust or restricted property.

You or I means an interested party, as defined herein, with an interest in the 
decedent’s estate unless the context requires otherwise.

§ 15.3 Who can make a will disposing of trust or restricted land or trust 
personalty?

Any person 18 years of age or over and of testamentary capacity, who has any 
right, title, or interest in trust or restricted land or trust personalty, may dispose of trust or 
restricted land or trust personalty by will.
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§ 15.4 What are the requirements for a valid will?

You must meet the requirements of § 15.3, date and execute your will, in writing 
and have it attested by two disinterested adult witnesses.

§ 15.5 May I revoke my will?

Yes.  You may revoke your will at any time.   You may revoke your will by any 
means authorized by tribal or Federal law, including executing a subsequent will or other 
writing with the same formalities as are required for execution of a will.  

§ 15.6 May my will be deemed revoked by operation of the law of any State?

No. A will that is subject to the regulations of this subpart will not be deemed to 
be revoked by operation of the law of any State.

§ 15.7 What is a self-proved will?

A self-proved will is a will with attached affidavits, signed by the testator and the 
witnesses before an officer authorized to administer oaths, certifying that they complied 
with the requirements of execution of the will.

§ 15.8 May I make my will, codicil, or revocation self-proved?

Yes.  A will, codicil, or revocation may be made self-proved as provided in this 
section.

(a) A will, codicil, or revocation may be made self-proved by the testator and 
attesting witnesses at the time of its execution.

(b) The testator and the attesting witnesses must sign the required affidavits 
before an officer authorized to administer oaths, and the affidavits must be attached to the 
will, codicil, or revocation.

§ 15.9 What information must be included in an affidavit for a self-proved will, 
codicil, or revocation?

(a) A testator’s affidavit must contain substantially the following content:

Tribe of _____________ or
State of ____________
County of ____________ .
I, ____________, swear or affirm under penalty of perjury that, on the ____ day 
of ______, 20__, I requested ____________ and ____________ to act as 
witnesses to my will; that I declared to them that the document was my last will; 
that I signed the will in the presence of both witnesses; that they signed the will as 
witnesses in my presence and in the presence of each other; that the will was read 
and explained to me (or read by me), after being prepared and before I signed it, 
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and it clearly and accurately expresses my wishes; and that I willingly made and 
executed the will as my free and voluntary act for the purposes expressed in the 
will.

_______________________________________
Testator

(b) Each attesting witness’ affidavit must contain substantially the following 
content:

We, ______________ and _____________, swear or affirm under penalty of 
perjury that on the ____ day of ______, 20__, _____________, of the State of 
________, published and declared the attached document to be his/her last will, 
signed the will in the presence of both of us, and requested both of us to sign the 
will as witnesses; that we, in compliance with his/her request, signed the will as 
witnesses in his/her presence and in the presence of each other; and that the
testator was not acting under duress, menace, fraud, or undue influence of any 
person, so far as we could determine, and in our opinion was mentally capable of 
disposing of all his/her estate by will.

_______________________________________________________ _________
Witness

_________________________________________________________________
Witness

Subscribed and sworn to or affirmed before me this ____ day of _______, 20__, 
by __________ testator, and by __________ and __________, attesting 
witnesses.

__________________________________________________________________
__________________________________________________________________
(Title)

§ 15.10 What assets will the Secretary probate?

(a) We will probate only the trust or restricted land, or trust personalty owned by 
the decedent at the time of death.

(b) We will not probate the following property:
(1) Real or personal property other than trust or restricted land or trust personalty 

owned by the decedent at the time of death;
(2) Restricted land derived from allotments made to members of the Five 

Civilized Tribes (Cherokee, Choctaw, Chickasaw, Creek, and Seminole) in Oklahoma; 
and
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(3) Restricted interests derived from allotments made to Osage Indians in 
Oklahoma (Osage Nation) and Osage headright interests owned by Osage decedents.

(c) We will probate that part of the lands and assets owned by a deceased member 
of the Five Civilized Tribes or Osage Nation who owned a trust interest in land or a 
restricted interest in land derived from an individual Indian who was a member of a Tribe 
other than the Five Civilized Tribes or Osage Nation.

§ 15.11 What are the basic steps of the probate process?

The basic steps of the probate process are:
(a) We learn about a person’s death (see subpart B for details);
(b) We prepare a probate file that includes documents sent to the agency (see 

subpart C for details);
(c) We refer the completed probate file to OHA for assignment to a judge or 

ADM (see subpart D for details); and 
(d) The judge or ADM decides how to distribute any trust or restricted land and/or 

trust personalty, and we make the distribution (see subpart D for details).

§ 15.12 What happens if assets in an estate may be diminished or destroyed while 
the probate is pending?

(a) This section applies if an interested party or BIA: 
(1) Learns of the death of a person owning trust or restricted property; and 
(2) Believes that an emergency exists and the assets in the estate may be 

significantly diminished or destroyed before the final decision and order of a judge in a 
probate case.

(b)  An interested party, the Superintendent, or other authorized representative of 
BIA has standing to request relief.

(c) The interested party or BIA representative may request:
(1) That OHA immediately assign a judge or ADM to the probate case; 
(2) That BIA transfer a probate file to OHA containing sufficient information on 

potential interested parties and documentation concerning the alleged emergency for a 
judge to consider emergency relief in order to preserve estate assets; and 

(3) That OHA hold an expedited hearing or consider ex parte relief to prevent 
impending or further loss or destruction of trust assets.

Subpart B—Starting the Probate Process

§ 15.101 When should I notify the agency of the death of a person owning trust or 
restricted property?

There is no deadline for notifying us of a death. 
(a) Notify us as provided in § 15.103 to assure timely distribution of the estate.
(b) If we find out about the death of a person owning trust or restricted property 

we may initiate the process to collect the necessary documentation.  
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§ 15.102 Who may notify the agency of a death?

Anyone may notify us of a death.

§ 15.103 How do I begin the probate process?

As soon as possible, contact any of the following offices to inform us of the 
decedent’s death:

(a) The agency or BIA regional office nearest to where the decedent was enrolled; 
(b) Any agency or BIA regional office; or
(c) The Trust Beneficiary Call Center in OST.

§ 15.104 Does the agency need a death certificate to prepare a probate file?

(a)  Yes.  You must provide us with a certified copy of the death certificate if a 
death certificate exists. If necessary, we will make a copy from your certified copy for 
our use and return your copy.

(b) If a death certificate does not exist, you must provide an affidavit containing 
as much information as you have concerning the deceased, such as:

(1) The State, city, reservation, location, date, and cause of death; 
(2) The last known address of the deceased;
(3) Names and addresses of others who may have information about the deceased; 

and
(4) Any other information available concerning the deceased, such as newspaper 

articles, an obituary, death notices, or a church or court record.

§ 15.105 What other documents does the agency need to prepare a probate file?

In addition to the certified copy of a death certificate or other reliable evidence of 
death listed in § 15.104, we need the following information and documents:

(a) Originals or copies of all wills, codicils, and revocations, or other evidence 
that a will may exist; 

(b) The Social Security number of the decedent;
(c) The place of enrollment and the tribal enrollment or census number of the 

decedent and potential heirs or devisees;
(d) Current names and addresses of the decedent’s potential heirs and devisees;
(e) Any sworn statements regarding the decedent’s family, including any 

statements of paternity or maternity;
(f) Any statements renouncing an interest in the estate including identification of 

the person or entity in whose favor the interest is renounced, if any; 
(g) A list of claims by known creditors of the decedent and their addresses, 

including copies of any court judgments; and 
(h) Documents from the appropriate authorities, certified if possible, concerning 

the public record of the decedent, including but not limited to, any:
(1) Marriage licenses and certificates of the decedent;
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(2) Divorce decrees of the decedent;
(3) Adoption and guardianship records concerning the decedent or the decedent’s 

potential heirs or devisees;
(4) Use of other names by the decedent, including copies of name changes by 

court order; and
(5) Orders requiring payment of child support or spousal support.

§ 15.106 May a probate case be initiated when an owner of an interest has been 
absent?

(a) A probate case may be initiated when either:
(1) Information is provided to us that an owner of an interest in trust or restricted 

land or trust personalty has been absent without explanation for a period of at least 
6 years; or 

(2) We become aware of other facts or circumstances from which an inference 
may be drawn that the person has died.  

(b) When we receive information as described in §15.106(a), we may begin an 
investigation into the circumstances, and may attempt to locate the person. We may:

(1) Search available electronic databases;
(2) Inquire into other published information sources such as telephone directories 

and other available directories;
(3) Examine BIA land title and lease records;
(4) Examine the IIM account ledger for disbursements from the account; and
(5) Engage the services of an independent firm to conduct a search for the owner.
(c) When we have completed our investigation, if we are unable to locate the 

person, we may initiate a probate case and prepare a file that may include all the 
documentation developed in the search.

(d) We may file a claim in the probate case to recover the reasonable costs 
expended to contract with an independent firm to conduct the search.

§ 15.107 Who prepares a probate file?

The agency that serves the tribe where the decedent was an enrolled member will 
prepare the probate file in consultation with the potential heirs or devisees who can be 
located, and with other people who have information about the decedent or the estate.

§ 15.108 If the decedent was not an enrolled member of a tribe or was a member of 
more than one tribe, who prepares the probate file?

Unless otherwise provided by Federal law, the agency that has jurisdiction over 
the tribe with the strongest association with the decedent will serve as the home agency 
and will prepare the probate file if the decedent owned interests in trust or restricted land 
or trust personalty and either:

(a) Was not an enrolled member of a tribe; or
(b) Was a member of more than one tribe.
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Subpart C—Preparing the Probate File 

§ 15.201 What will the agency do with the documents that I provide?

After we receive notice of the death of a person owning trust or restricted land or 
trust personalty, we will examine the documents provided under §§ 15.104 and 15.105,
and other documents and information provided to us to prepare a complete probate file.  
We may consult with you and other individuals or entities to obtain additional 
information to complete the probate file.  Then we will transfer the probate file to OHA. 

§ 15.202 What items must the agency include in the probate file? 

We will include the items listed in this section in the probate file.
(a) The evidence of death of the decedent as provided under § 15.104.
(b) A completed “Data for Heirship Findings and Family History Form” or 

successor form, certified by BIA, with the enrollment or other identifying number shown 
for each potential heir or devisee.

(c) Information provided by potential heirs, devisees, or the tribes on:  
(1) Whether the heirs and devisees meet the definition of “Indian” for probate 

purposes, including enrollment or eligibility for enrollment in a tribe; or
(2) Whether the potential heirs or devisees are within two degrees of 

consanguinity of an “Indian.”
(d) If an individual qualifies as an Indian only because of ownership of a trust or 

restricted interest in land, the date on which the individual became the owner of the trust 
or restricted interest.

(e)  A certified inventory of trust or restricted land, including: 
(1) Accurate and adequate descriptions of all land; and
(2) Identification of any interests that represent less than 5 percent of the 

undivided interests in a parcel.
(f) A statement showing the balance and the source of funds in the decedent’s IIM 

account on the date of death.
(g) A statement showing all receipts and sources of income to and disbursements, 

if any, from the decedent’s IIM account after the date of death.
(h) Originals or copies of all wills, codicils, and revocations that have been 

provided to us.
(i) A copy of any statement or document concerning any wills, codicils, or 

revocations the BIA returned to the testator.
(j) Any statement renouncing an interest in the estate that has been submitted to 

us, and the information necessary to identify any person receiving a renounced interest.
(k) Claims of creditors that have been submitted to us under § 15.302 through 

15.305, including documentation required by §15.305.
(l) Documentation of any payments made on requests filed under the provisions of 

§ 15.301.
(m) All the documents acquired under § 15.105.
(n) The record of each tribal or individual request to purchase a trust or restricted 

land interest at probate.
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(o)  The record of any individual request for a consolidation agreement, including 
a description, such as an Individual/Tribal Interest Report, of any lands not part of the 
decedent’s estate that are proposed for inclusion in the consolidation agreement.  

§ 15.203 What information must Tribes provide BIA to complete the probate file?

Tribes must provide any information that we require or request to complete the 
probate file.  This information may include enrollment and family history data or 
property title documents that pertain to any pending probate matter, and a copy of Tribal 
probate orders where they exist.

§ 15.204 When is a probate file complete?

A probate file is complete for transfer to OHA when a BIA approving official 
includes a certification that:

(a) States that the probate file includes all information listed in § 15.202 that is 
available; and 

(b) Lists all sources of information BIA queried in an attempt to locate 
information listed in § 15.202 that is not available.

Subpart D—Obtaining Emergency Assistance and Filing Claims

§ 15.301 May I receive funds from the decedent’s IIM account for funeral services?

(a) You may request an amount of no more than $1,000 from the decedent’s IIM 
account if:   

(1) You are responsible for making the funeral arrangements on behalf of the 
family of a decedent who had an IIM account; 

(2) You have an immediate need to pay for funeral arrangements before burial; 
and

(3) The decedent’s IIM account contains more than $2,500 on the date of death.
(b) You must apply for funds under paragraph (a) of this section and submit to us 

an original itemized estimate of the cost of the service to be rendered and the 
identification of the service provider.

(c) We may approve reasonable costs of no more than $1,000 that are necessary 
for the burial services, taking into consideration:

(1) The total amount in the IIM account;
(2) The availability of non-trust funds; and 
(3) Any other relevant factors.
(d) We will make payments directly to the providers of the services.

§ 15.302 May I file a claim against an estate?

If a decedent owed you money, you may make a claim against the estate of the 
decedent. 
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§ 15.303 Where may I file my claim against an estate?

(a) You may submit your claim to us before we transfer the probate file to OHA 
or you may file your claim with OHA after the probate file has been transferred if you 
comply with 43 CFR 30.140 through 30.148.

(b) If we receive your claim after the probate file has been transmitted to OHA 
but before the order is issued, we will promptly transmit your claim to OHA.

§ 15.304 When must I file my claim?

You must file your claim before the conclusion of the first hearing by OHA or, for 
cases designated as summary probate proceedings, as allowed under 43 CFR 30.140. 
Claims not timely filed will be barred.

§ 15.305 What must I include with my claim?

(a) You must include an itemized statement of the claim, including copies of any 
supporting documents such as signed notes, account records, billing records, and journal 
entries. The itemized statement must also include:

(1) The date and amount of the original debt;
(2) The dates, amounts, and identity of the payor for any payments made;
(3) The dates, amounts, product or service, and identity of any person making 

charges on the account; 
(4) The balance remaining on the debt on the date of the decedent’s death; and
(5) Any evidence that the decedent disputed the amount of the claim.
(b) You must submit an affidavit that verifies the balance due and states whether:
(1) Parties other than the decedent are responsible for any portion of the debt 

alleged;
(2) Any known or claimed offsets to the alleged debt exist;
(3) The creditor or anyone on behalf of the creditor has filed a claim or sought 

reimbursement against the decedent’s non-trust or non-restricted property in any other
judicial or quasi-judicial proceeding, and the status of such action; and

(4) The creditor or anyone on behalf of the creditor has filed a claim or sought 
reimbursement against the decedent’s trust or restricted property in any other judicial or 
quasi-judicial proceeding, and the status of such action.

(c) A secured creditor must first exhaust the security before a claim against trust 
personalty for any deficiency will be allowed. You must submit a verified or certified 
copy of any judgment or other documents that establish the amount of the deficiency after 
exhaustion of the security.  

Subpart E—Probate Processing and Distributions

§ 15.401 What happens after BIA prepares the probate file?

Within 30 days after we assemble all the documents required by §§ 15.202 and 
15.204, we will:
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(a) Refer the case and send the probate file to OHA for adjudication in accordance 
with 43 CFR part 30; and

(b) Forward a list of fractional interests that represent less than 5 percent of the 
entire undivided ownership of each parcel of land in the decedent’s estate to the tribes 
with jurisdiction over those interests.

§ 15.402 What happens after the probate file is referred to OHA?

When OHA receives the probate file from BIA, it will assign the case to a judge 
or ADM. The judge or ADM will conduct the probate proceeding and issue a written 
decision or order, in accordance with 43 CFR part 30.

§ 15.403 What happens after the probate order is issued?

(a) If the probate decision or order is issued by an ADM, you have 30 days from 
the decision mailing date to file a written request for a de novo review.

(b) If the probate decision or order is issued by a judge, you have 30 days from 
the decision mailing date to file a written request for rehearing.  After a judge’s decision 
on rehearing, you have 30 days from the mailing date of the decision to file an appeal, in 
accordance with 43 CFR parts 4 and 30.

(c) When any interested party files a timely request for de novo review, a request 
for rehearing, or an appeal, we will not pay claims, transfer title to land, or distribute trust 
personalty until the request or appeal is resolved.

(d) If no interested party files a request or appeal within the 30-day deadlines in 
paragraphs (a) and (b) of this section, we will wait at least 15 additional days before 
paying claims, transferring title to land, and distributing trust personalty.  At that time:

(1) The LTRO will change the land title records for the trust and restricted land in 
accordance with the final decision or order; and

(2) We will pay claims and distribute funds from the IIM account in accordance 
with the final decision or order.

Subpart—Information and Records

§ 15.501 How may I find out the status of a probate?

You may get information about the status of an Indian probate by contacting any 
BIA agency or regional office, an OST fiduciary trust officer, OHA, or the Trust 
Beneficiary Call Center in OST.

§ 15.502 Who owns the records associated with this part?

(a) The United States owns the records associated with this part if:
(1) They are evidence of the organization, functions, policies, decisions, 

procedures, operations, or other activities undertaken in the performance of a federal trust 
function under this part; and

(2) They are either:
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(i) Made by or on behalf of the United States; or
(ii) Made or received by a tribe or tribal organization in the conduct of a Federal 

trust function under this part, including the operation of a trust program under Public Law 
93-638, as amended, and as codified at 25 U.S.C. 450 et seq.

(b) The tribe owns the records associated with this part if they:
(1) Are not covered by paragraph (a) of this section; and
(2) Are made or received by a tribe or tribal organization in the conduct of 

business with the Department of the Interior under this part.

§ 15.503 How must records associated with this part be preserved?

(a) Any organization that has records identified in § 15.502(a), including tribes 
and tribal organizations, must preserve the records in accordance with approved 
Departmental records retention procedures under the Federal Records Act, 44 U.S.C. 
chapters 29, 31, and 33; and 

(b) A tribe or tribal organization must preserve the records identified in
§ 15.502(b) for the period authorized by the Archivist of the United States for similar 
Department of the Interior records under 44 U.S.C. chapter 33.  If a tribe or tribal 
organization does not do so, it may be unable to adequately document essential 
transactions or furnish information necessary to protect its legal and financial rights or 
those of persons affected by its activities. 

§ 15.504 Who may inspect records and records management practices?

(a)  You may inspect the probate file at the relevant agency before the file is 
transferred to OHA.  Access to records in the probate file is governed by 25 U.S.C. 
2216(e), the Privacy Act, and the Freedom of Information Act.

(b)  The Secretary and the Archivist of the United States may inspect records and 
records management practices and safeguards required under the Federal Records Act. 

§ 15.505  How does the Paperwork Reduction Act affect this part?

The collections of information contained in this part have been approved by the 
Office of Management and Budget under 44 U.S.C. 3501 et seq. and assigned OMB 
Control Number 1076–0169. Response is required to obtain a benefit. A Federal agency 
may not conduct or sponsor, and you are not required to respond to a collection of 
information unless the form or regulation requesting the information has a currently valid 
OMB Control Number.
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TITLE 43—PUBLIC LANDS: INTERIOR

PART 30—INDIAN PROBATE HEARINGS PROCEDURES

Revised as of February 10, 2011
See 43 C.F.R. Part 30 (2010), as amended by 76 Fed. Reg. 7500 (Feb. 10, 2011)

Subpart A—Scope of Part; Definitions
Sec.
30.100 How do I use this part?
30.101 What definitions do I need to know?
30.102 What assets will the Secretary probate?

Subpart B—Commencement of Probate Proceedings

30.110 When does OHA commence a probate case? 
30.111 How does OHA commence a probate case?
30.112 What must a complete probate file contain?
30.113 What will OHA do if it receives an incomplete probate file?
30.114 Will I receive notice of the probate proceeding?  
30.115 May I review the probate record?

Subpart C—Judicial Authority and Duties

30.120 What authority does the judge have in probate cases?
30.121 May a judge appoint a master in a probate case?
30.122 Is the judge required to accept the master’s recommended decision?
30.123 Will the judge determine matters of status and nationality?
30.124 When may a judge make a finding of death?
30.125 May a judge reopen a probate case to correct errors and omissions?
30.126 What happens if property was omitted from the inventory of the estate?
30.127 What happens if property was improperly included in the inventory?
30.128 What happens if an error in BIA’s estate inventory is alleged?

Subpart D—Recusal of a Judge or ADM

30.130 How does a judge or ADM recuse himself or herself from a probate case?
30.131 How will the case proceed after the judge’s or ADM’s recusal?
30.132 May I appeal the judge’s or ADM’s recusal decision? 

Subpart E—Claims

30.140 Where and when may I file a claim against the probate estate?  
30.141 How must I file a claim against a probate estate?  
30.142 Will a judge authorize payment of a claim from the estate if the decedent’s 

non-trust estate was or is available?

G43 CFR 30
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30.143 Are there any categories of claims that will not be allowed?
30.144 May the judge authorize payment of the costs of administering the estate?
30.145 When can a judge reduce or disallow a claim?
30.146 What property is subject to claims?
30.147 What happens if there is not enough trust personalty to pay all the claims?
30.148 Will interest or penalties charged after the date of death be paid?

Subpart F—Consolidation and Settlement Agreements

30.150 What action will the judge take if the interested parties agree to settle matters 
among themselves?

30.151 May the devisees or eligible heirs in a probate proceeding consolidate their 
interests?   

30.152 May the parties to an agreement waive valuation of trust property? 
30.153 Is an order approving an agreement considered a partition or sale transaction?

Subpart G—Purchase at Probate

30.160 What may be purchased at probate?
30.161 Who may purchase at probate?
30.162 Does property purchased at probate remain in trust or restricted status?
30.163 Is consent required for a purchase at probate?
30.164 What must I do to purchase at probate?
30.165 Whom will OHA notify of a request to purchase at probate?
30.166 What will the notice of the request to purchase at probate include?
30.167 How does OHA decide whether to approve a purchase at probate?
30.168 How will the judge allocate the proceeds from a sale?
30.169 What may I do if I do not agree with the appraised market value?
30.170  What may I do if I disagree with the judge’s determination to approve a 

purchase at probate? 
30.171 What happens when the judge grants a request to purchase at probate?
30.172 When must the successful bidder pay for the interest purchased?
30.173 What happens after the successful bidder submits payment?
30.174 What happens if the successful bidder does not pay within 30 days?
30.175 When does a purchased interest vest in the purchaser?

Subpart H—Renunciation of Interest

30.180 May I give up an inherited interest in trust or restricted property or trust 
personalty?

30.181 How do I renounce an inherited interest?
30.182 Who may receive a renounced interest in trust or restricted land? 
30.183 Who may receive a renounced interest of less than 5 percent in trust or 

restricted land?
30.184 Who may receive a renounced interest in trust personalty? 
30.185 May my designated recipient refuse to accept the interest?
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30.186 Are renunciations that predate the American Indian Probate Reform Act of 
2004 valid?

30.187 May I revoke my renunciation?
30.188 Does a renounced interest vest in the person who renounced it?

Subpart I—Summary Probate Proceedings

30.200 What is a summary probate proceeding?
30.201 What does a notice of a summary probate proceeding contain?
30.202 May I file a claim or renounce or disclaim an interest in the estate in a 

summary probate proceeding?
30.203 May I request that a formal probate proceeding be conducted instead of a 

summary probate proceeding?
30.204 What must a summary probate decision contain?
30.205 How do I seek review of a summary probate proceeding?
30.206 What happens after I file a request for de novo review?
30.207 What happens if nobody files for de novo review?

Subpart J—Formal Probate Proceedings

NOTICE

30.210 How will I receive notice of the formal probate proceeding?
30.211 Will the notice be published in a newspaper?
30.212 May I waive notice of the hearing or the form of notice?
30.213 What notice to a tribe is required in a formal probate proceeding?
30.214 What must a notice of hearing contain?

DEPOSITIONS, DISCOVERY, AND PREHEARING CONFERENCE

30.215 How may I obtain documents related to the probate proceeding?
30.216 How do I obtain permission to take depositions?
30.217 How is a deposition taken?
30.218 How may the transcript of a deposition be used?
30.219 Who pays for the costs of taking a deposition?
30.220 How do I obtain written interrogatories and admission of facts and 

documents?
30.221 May the judge limit the time, place, and scope of discovery?
30.222 What happens if a party fails to comply with discovery?
30.223 What is a prehearing conference?

HEARINGS

30.224 May a judge compel a witness to appear and testify at a hearing or deposition?
30.225 Must testimony in a probate proceeding be under oath or affirmation?
30.226 Is a record made of formal probate hearings?
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30.227 What evidence is admissible at a probate hearing?
30.228 Is testimony required for self-proved wills, codicils, or revocations? 
30.229 When will testimony be required for approval of a will, codicil, or revocation?
30.230 Who pays witnesses’ costs? 
30.231 May a judge schedule a supplemental hearing?
30.232 What will the official record of the probate case contain?
30.233 What will the judge do with the original record?
30.234 What happens if a hearing transcript has not been prepared?

DECISIONS IN FORMAL PROCEEDINGS

30.235 What will the judge’s decision in a formal probate proceeding contain? 
30.236 How are covered permanent improvements treated?
30.237 What notice of the decision will the judge provide?
30.238 May I file a petition for rehearing if I disagree with the judge’s decision in the 

formal probate hearing?
30.239 Does any distribution of the estate occur while a petition for rehearing is 

pending?
30.240 How will the judge decide a petition for rehearing?
30.241 May I submit another petition for rehearing?
30.242 When does the judge’s decision on a petition for rehearing become final?
30.243 May a closed probate case be reopened?
30.244 How will the judge decide my petition for reopening?
30.245 What happens if the judge reopens the case?
30.246 When will the decision on reopening become final?

Subpart K—Miscellaneous Provisions

30.250 When does the anti-lapse provision apply?  
30.251 What happens if an heir or devisee participates in the killing of the decedent?
30.252 May a judge allow fees for attorneys representing interested parties?
30.253 How must minors or other legal incompetents be represented?
30.254 What happens when a person dies without a valid will and has no heirs?

Subpart L—Tribal Purchase of Interests under Special Statutes

30.260 What land is subject to a tribal purchase option at probate? 
30.261 How does a tribe exercise its statutory option to purchase? 
30.262 When may a tribe exercise its statutory option to purchase?
30.263 May a surviving spouse reserve a life estate when a tribe exercises its 

statutory option to purchase? 
30.264 When must BIA furnish a valuation of a decedent’s interests?
30.265 What determinations will a judge make with respect to a tribal purchase 

option?
30.266 When is a final decision issued?
30.267 What if I disagree with the probate decision regarding tribal purchase option?  
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30.268 May I demand a hearing regarding the tribal purchase option decision? 
30.269 What notice of the hearing will the judge provide?
30.270 How will the hearing be conducted?
30.271 How must the tribe pay for the interests it purchases?  
30.272 What are BIA’s duties on payment by the tribe?
30.273 What action will the judge take to record title?
30.274 What happens to income from land interests during pendency of the probate?   

AUTHORITY:  5 U.S.C. 301, 503; 25 U.S.C. 9, 372-74, 410, 2201 et seq.; 
43 U.S.C. 1201, 1457.

CROSS REFERENCE: For regulations pertaining to the processing of Indian probate 
matters within the Bureau of Indian Affairs, see 25 CFR part 15.  For regulations 
pertaining to the appeal of decisions of the Probate Hearings Division, Office of Hearings 
and Appeals, to the Board of Indian Appeals, Office of Hearings and Appeals, see 
43 CFR part 4, subpart D.  For regulations generally applicable to proceedings before the 
Hearings Divisions and Appeal Boards of the Office of Hearings and Appeals, see 
43 CFR part 4, subpart B.

Subpart A—Scope of Part; Definitions

§ 30.100 How do I use this part?

(a) The following table is a guide to the relevant contents of this part by subject 
matter.

For provisions relating to... consult...
(1) All proceedings in part 30 …………… §§ 30.100 through 30.102.
(2) Claims against probate estate ………... §§ 30.140 through 30.148.
(3) Commencement of probate ………….. §§ 30.110 through 30.115.
(4) Consolidation of interests …………… §§ 30.150 through 30.153.
(5) Formal probate proceedings before an 
administrative law judge or Indian probate 
judge.

§§ 30.210 through 30.246.

(6) Probate of estates of Indians who die 
possessed of trust or restricted property.

All sections except §§ 30.260 through 30.274. 

(7) Purchases at probate …………………. §§ 30.160 through 30.175.
(8) Renunciation of interests …………….. §§ 30.180 through 30.188.
(9) Summary probate proceedings before 
an attorney decision maker.

§§ 30.200 through 30.207.

(10) Tribal purchase of certain property 
interests of decedents under special laws 
applicable to particular Tribes.

§§ 30.260 through 30.274.
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(b) Except as limited by the provisions of this part, the regulations in part 4, 
subparts A and B of this subtitle apply to these proceedings.

(c)  The following provisions do not apply to Alaska property interests:
(1)  § 30.151;
(2)  §§ 30.160 through 30.175;
(3)  § 30.182 through 30.185, except for § 30.184(c);
(4)  § 30.213; and 
(5)  § 30.214(f) and (g).

§ 30.101 What definitions do I need to know?

Act means the Indian Land Consolidation Act and its amendments, including the 
American Indian Probate Reform Act of 2004 (AIPRA), Public Law 108-374, as codified 
at 25 U.S.C. 2201 et seq.

Administrative law judge (ALJ) means an administrative law judge with OHA 
appointed under the Administrative Procedure Act, 5 U.S.C. 3105.

Affidavit means a written declaration of facts by a person that is signed by that 
person, swearing or affirming under penalty of perjury that the facts declared are true and 
correct to the best of that person’s knowledge and belief.

Agency means:
(1) The Bureau of Indian Affairs (BIA) agency office, or any other designated 

office in BIA, having jurisdiction over trust or restricted land and trust personalty; and
(2) Any office of a tribe that has entered into a contract or compact to fulfill the 

probate function under 25 U.S.C. 450f or 458cc.
Attorney decision maker (ADM) means an attorney with OHA who conducts a 

summary proceeding and renders a decision that is subject to de novo review by an 
administrative law judge or Indian probate judge.

BIA means the Bureau of Indian Affairs within the Department.
BLM means the Bureau of Land Management within the Department.
Board means the Interior Board of Indian Appeals within OHA.
Chief ALJ means the Chief Administrative Law Judge, Probate Hearings Division, 

OHA.
Child means a natural or adopted child.
Codicil means a supplement or addition to a will, executed with the same 

formalities as a will.  It may explain, modify, add to, or revoke provisions in an existing 
will.

Consolidation agreement means a written agreement under the provisions of 
25 U.S.C. 2206(e) or 2206(j)(9), entered during the probate process, approved by the 
judge, and implemented by the probate order, by which a decedent’s heirs and devisees 
consolidate interests in trust or restricted land.

Covered permanent improvement means a permanent improvement (including an 
interest in such an improvement) that is:

(1) Owned by the decedent at the time of death; and 
(2) Attached to a parcel of trust or restricted land that is also, in whole or in part, 

owned by the decedent at the time of death.
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Creditor means any individual or entity that has a claim for payment from a 
decedent’s estate.

Day means a calendar day.
Decedent means a person who is deceased.
Decision or order (or decision and order) means:
(1) A written document issued by a judge making determinations as to heirs, 

wills, devisees, and the claims of creditors, and ordering distribution of trust or restricted 
land or trust personalty;

(2) The decision issued by an ADM in a summary probate proceeding; or 
(3) A decision issued by a judge finding that the evidence is insufficient to 

determine that a person is deceased by reason of unexplained absence. 
De novo review means a process in which an administrative law judge or Indian 

probate judge, without regard to the decision previously issued in the case, will:
(1) Review all the relevant facts and issues in a probate case; 
(2) Reconsider the evidence introduced at a previous hearing;
(3) Conduct a formal hearing as necessary or appropriate; and
(4) Issue a decision.
Department means the Department of the Interior.
Deposition means a proceeding in which a party takes testimony from a witness 

during discovery.
Devise means a gift of property by will.  Also, to give property by will.
Devisee means a person or entity that receives property under a will.
Discovery means a process through which a party to a probate proceeding obtains 

information from another party.  Examples of discovery include interrogatories, 
depositions, requests for admission, and requests for production of documents.

Eligible heir means, for the purposes of the Act, any of a decedent’s children, 
grandchildren, great grandchildren, full siblings, half siblings by blood, and parents who 
are:  

(1) Indian; 
(2) Lineal descendents within two degrees of consanguinity of an Indian; or
(3) Owners of a trust or restricted interest in a parcel of land for purposes of 

inheriting – by descent, renunciation, or consolidation agreement – another trust or 
restricted interest in such a parcel from the decedent.

Estate means the trust or restricted land and trust personalty owned by the 
decedent at the time of death.

Formal probate proceeding means a proceeding, conducted by a judge, in which 
evidence is obtained through the testimony of witnesses and the receipt of relevant 
documents.

Heir means any individual or entity eligible to receive property from a decedent 
in an intestate proceeding.

Individual Indian Money (IIM) account means an interest bearing account for 
trust funds held by the Secretary that belong to a person who has an interest in trust 
assets.  These accounts are under the control and management of the Secretary.  

Indian means, for the purposes of the Act:
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(1) Any person who is a member of a federally recognized Indian tribe, is eligible 
to become a member of any federally recognized Indian tribe, or is an owner (as of 
October 27, 2004) of a trust or restricted interest in land; 

(2) Any person meeting the definition of Indian under 25 U.S.C. 479; or
(3) With respect to the inheritance and ownership of trust or restricted land in the 

State of California under 25 U.S.C. 2206, any person described in paragraph (1) or (2) of 
this definition or any person who owns a trust or restricted interest in a parcel of such 
land in that State.

Indian probate judge (IPJ) means an attorney with OHA, other than an ALJ, to 
whom the Secretary has delegated the authority to hear and decide Indian probate cases.

Interested party means: 
(1) Any potential or actual heir; 
(2) Any devisee under a will; 
(3) Any person or entity asserting a claim against a decedent’s estate; 
(4) Any tribe having a statutory option to purchase the trust or restricted property 

interest of a decedent; or 
(5) Any co-owner exercising a purchase option.  
Interrogatories means written questions submitted to another party for responses 

as part of discovery.
Intestate means that the decedent died without a valid will as determined in the 

probate proceeding.
Judge means an ALJ or IPJ.
Lockbox means a centralized system within OST for receiving and depositing 

trust fund remittances collected by BIA.
LTRO means the Land Titles and Records Office within BIA.
Master means a person who has been specially appointed by a judge to assist with 

the probate proceedings.
Minor means an individual who has not reached the age of majority as defined by 

the applicable law.
OHA means the Office of Hearings and Appeals within the Department.
OST means the Office of the Special Trustee for American Indians within the 

Department.
Per stirpes means by right of representation, dividing an estate into equal shares 

based on the number of decedent’s surviving children and predeceased children who left 
issue who survive the decedent.  The share of a predeceased child of the decedent is 
divided equally among the predeceased child’s surviving children.

Probate means the legal process by which applicable tribal, Federal, or State law 
that affects the distribution of a decedent’s estate is applied in order to:

(1) Determine the heirs; 
(2) Determine the validity of wills and determine devisees; 
(3) Determine whether claims against the estate will be paid from trust personalty; 

and 
(4) Order the transfer of any trust or restricted land or trust personalty to the heirs, 

devisees, or other persons or entities entitled by law to receive them.
Purchase option at probate means the process by which eligible purchasers can 

purchase a decedent’s interest during the probate proceeding.
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Restricted property means real property whose title is held by an Indian but which 
cannot be alienated or encumbered without the consent of the Secretary.  For the 
purposes of probate proceedings, restricted property is treated as if it were trust property.  
Except as the law may provide otherwise, the term “restricted property” as used in this 
part does not include the restricted lands of the Five Civilized Tribes of Oklahoma or the 
Osage Nation.

Secretary means the Secretary of the Interior or an authorized representative.  
Summary probate proceeding means the consideration of a probate file without a 

hearing.  A summary probate proceeding may be conducted if the estate involves only an 
IIM account that did not exceed $5,000 in value on the date of the death of the decedent.

Superintendent means a BIA Superintendent or other BIA official, including a 
field representative or one holding equivalent authority.

Testate means that the decedent executed a valid will as determined in the probate 
proceeding.

Testator means a person who has executed a valid will as determined in the 
probate proceeding.

Trust personalty means all tangible personal property, funds, and securities of any 
kind that are held in trust in an IIM account or otherwise supervised by the Secretary.

Trust property means real or personal property, or an interest therein, the title to 
which is held in trust by the United States for the benefit of an individual Indian or tribe.

We or us means the Secretary or an authorized representative as defined in this 
section.  

Will means a written testamentary document that was executed by the decedent 
and attested to by two disinterested adult witnesses, and that states who will receive the 
decedent’s trust or restricted property.

You or I means an interested party, as defined herein, with an interest in the 
decedent’s estate unless a specific section states otherwise.

§ 30.102 What assets will the Secretary probate?

(a) We will probate only the trust or restricted land or trust personalty owned by 
the decedent at the time of death.

(b) We will not probate the following property:
(1) Real or personal property other than trust or restricted land or trust personalty 

owned by the decedent at the time of death;
(2) Restricted land derived from allotments made to members of the Five 

Civilized Tribes (Cherokee, Choctaw, Chickasaw, Creek, and Seminole) in Oklahoma; 
and

(3) Restricted interests derived from allotments made to Osage Indians in 
Oklahoma (Osage Nation) and Osage headright interests owned by Osage decedents.

(c) We will probate that part of the lands and assets owned by a deceased member 
of the Five Civilized Tribes or Osage Nation who owned either a trust interest in land or a 
restricted interest in land derived from an individual Indian who was a member of a Tribe 
other than the Five Civilized Tribes or the Osage Nation.
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Subpart B—Commencement of Probate Proceedings

§ 30.110 When does OHA commence a probate case? 

OHA commences probate of an estate when OHA receives a probate file from the 
agency.

§ 30.111 How does OHA commence a probate case?

OHA commences a probate case by confirming the case number assigned by BIA, 
assigning the case to a judge or ADM, and designating the case as a summary probate 
proceeding or formal probate proceeding. 

§30.112 What must a complete probate file contain?

A probate file must contain the documents and information described in 25 CFR 
15.202 and any other relevant information. 

§ 30.113 What will OHA do if it receives an incomplete probate file?

If OHA determines that the probate file received from the agency is incomplete or 
lacks the certification described in 25 CFR 15.204, OHA may do any of the following:

(a) Request the missing information from the agency;
(b) Dismiss the case and return the probate file to the agency for further 

processing;
(c) Issue a subpoena, interrogatories, or requests for production of documents as 

appropriate to obtain the missing information; or
(d) Proceed with a hearing in the case.

§ 30.114 Will I receive notice of the probate proceeding?

(a)  If the case is designated as a formal probate proceeding, OHA will send a 
notice of hearing to:

(1) Potential heirs and devisees named in the probate file;
(2) Those creditors whose claims are included in the probate file; and
(3) Other interested parties identified by OHA.  
(b)  In a case designated a summary probate proceeding, OHA will send a notice 

of the designation to potential heirs and devisees and will inform them that a formal 
probate proceeding may be requested instead of the summary probate proceeding.

§ 30.115 May I review the probate record?

After OHA receives the case, you may examine the probate record at the relevant 
office during regular business hours and make copies at your own expense.  Access to 
records in the probate file is governed by 25 U.S.C. 2216(e), the Privacy Act, and the 
Freedom of Information Act.
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Subpart C—Judicial Authority and Duties

§ 30.120 What authority does the judge have in probate cases?

A judge who is assigned a probate case under this part has the authority to:
(a) Determine the manner, location, and time of any hearing conducted under this 

part, and otherwise to administer the cases;
(b) Determine whether an individual is deemed deceased by reason of extended 

unexplained absence or other pertinent circumstances;
(c) Determine the heirs of any Indian or eligible heir who dies intestate possessed 

of trust or restricted property; 
(d) Approve or disapprove a will disposing of trust or restricted property; 
(e) Accept or reject any full or partial renunciation of interest in either a testate or 

intestate proceeding; 
(f) Approve or disapprove any consolidation agreement;
(g) Conduct sales at probate and provide for the distribution of interests in the 

probate decision and order;
(h) Allow or disallow claims by creditors; 
(i) Order the distribution of trust property to heirs and devisees and determine and 

reserve the share to which any potential heir or devisee who is missing but not found to 
be deceased is entitled;

(j) Determine whether a tribe has jurisdiction over the trust or restricted property 
and, if so, the right of the tribe to receive a decedent’s trust or restricted property under 
25 U.S.C. 2206(a)(2)(B)(v), 2206(a)(2)(D)(iii)(IV), or other applicable law;

(k) Issue subpoenas for the appearance of persons, the testimony of witnesses, and 
the production of documents at hearings or depositions under 25 U.S.C. 374, on the 
judge’s initiative or, within the judge’s discretion, on the request of an interested party;

(l) Administer oaths and affirmations;
(m) Order the taking of depositions and determine the scope and use of deposition 

testimony;
(n) Order the production of documents and determine the scope and use of the 

documents;
(o) Rule on matters involving interrogatories and any other requests for discovery, 

including requests for admissions;
(p) Grant or deny stays, waivers, and extensions;
(q) Rule on motions, requests, and objections;
(r) Rule on the admissibility of evidence;
(s) Permit the cross-examination of witnesses;
(t) Appoint a guardian ad litem for any interested party who is a minor or found 

by the judge not to be competent to represent his or her own interests;
(u) Regulate the course of any hearing and the conduct of witnesses, interested 

parties, attorneys, and attendees at a hearing; 
(v) Determine and impose sanctions and penalties allowed by law; and
(w) Take any action necessary to preserve the trust assets of an estate.
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§ 30.121 May a judge appoint a master in a probate case?

(a) In the exercise of any authority under this part, a judge may appoint a master
to do all of the following:

(1) Conduct hearings on the record as to all or specific issues in probate cases as 
assigned by the judge;

(2) Make written reports including findings of fact and conclusions of law; and
(3) Propose a recommended decision to the judge.
(b) When the master files a report under this section, the master must also mail a 

copy of the report and recommended decision to all interested parties. 

§ 30.122 Is the judge required to accept the master’s recommended decision? 

No, the judge is not required to accept the master’s recommended decision. 
(a) An interested party may file objections to the report and recommended 

decision within 30 days of the date of mailing.  An objecting party must simultaneously 
mail or deliver copies of the objections to all other interested parties. 

(b) Any other interested party may file responses to the objections within 15 days 
of the mailing or delivery of the objections.  A responding party must simultaneously 
mail or deliver a copy of his or her responses to the objecting party.

(c) The judge will review the record of the proceedings heard by the master, 
including any objections and responses filed, and determine whether the master’s report 
and recommended decision are supported by the evidence of record.

(1) If the judge finds that the report and recommended decision are supported by 
the evidence of record and are consistent with applicable law, the judge will enter an 
order adopting the recommended decision.

(2) If the judge finds that the report and recommended decision are not supported 
by the evidence of record, the judge may do any of the following:

(i) Remand the case to the master for further proceedings consistent with 
instructions in the remand order;

(ii) Make new findings of fact based on the evidence in the record, make 
conclusions of law, and enter a decision; or

(iii) Hear the case de novo, make findings of fact and conclusions of law, and 
enter a decision.

(3) The judge may find that the master’s findings of fact are supported by the 
evidence in the record but the conclusions of law or the recommended decision is not 
consistent with applicable law.  In this case, the judge will issue an order adopting the 
findings of fact, making conclusions of law, and entering a decision.

§ 30.123 Will the judge determine matters of status and nationality?

(a) The judge in a probate proceeding will determine:
(1) The status of eligible heirs or devisees as Indians;
(2) If relevant, the nationality or citizenship of eligible heirs or devisees; and



Appendix G || AIPRA: Writing Wills for Tribal Clients 133

 13

(3) Whether any of the Indian heirs or devisees with U.S. citizenship are 
individuals for whom the supervision and trusteeship of the United States has been 
terminated. 

(b) A judge may make determinations under this section in a current probate 
proceeding or in a completed probate case after a reopening without regard to a time 
limit.

§ 30.124 When may a judge make a finding of death?

(a) A judge may make a finding that an heir, devisee, or person for whom a 
probate case has been opened is deceased, by reason of extended unexplained absence or 
other pertinent circumstances.  The judge must include the date of death in the finding.  
The judge will make a finding of death only on:

(1) A determination from a court of competent jurisdiction; or
(2)  Clear and convincing evidence.
(b) In any proceeding to determine whether a person is deceased, the following 

rebuttable presumptions apply:
(1) The absent person is presumed to be alive if credible evidence establishes that

the absent person has had contact with any person or entity during the 6-year period 
preceding the hearing; and 

(2) The absent person is presumed to be deceased if clear and convincing 
evidence establishes that no person or entity with whom the absent person previously had 
regular contact has had any contact with the absent person during the 6 years preceding 
the hearing.

§ 30.125 May a judge reopen a probate case to correct errors and omissions?

(a) On the written request of an interested party, or on the basis of the judge’s 
own order, at any time, a judge has the authority to reopen a probate case to:  

(1) Determine the correct identity of the original allottee, or any heir or devisee;
(2) Determine whether different persons received the same allotment;
(3) Decide whether trust patents covering allotments of land were issued 

incorrectly or to a non-existent person; or
(4) Determine whether more than one allotment of land had been issued to the 

same person under different names and numbers or through other errors in identification.
(b) The judge will notify interested parties if a probate case is reopened and will 

conduct appropriate proceedings under this part.

§ 30.126 What happens if property was omitted from the inventory of the estate?

This section applies when, after issuance of a decision and order, it is found that 
trust or restricted property or an interest therein belonging to a decedent was not included 
in the inventory.

(a) A judge can issue an order modifying the inventory to include the omitted 
property for distribution under the original decision. The judge must furnish copies of 
any modification order to the agency and to all interested parties who share in the estate.  



134

 14

(b) When the property to be included takes a different line of descent from that 
shown in the original decision, the judge will:

(1) Conduct a hearing, if necessary, and issue a decision; and
(2) File a record of the proceeding with the designated LTRO.
(c) The judge’s modification order or decision will become final at the end of the 

30 days after the date on which it was mailed, unless a timely notice of appeal is filed 
with the Board within that period.  

(d) Any interested party who is adversely affected by the judge’s modification 
order or decision may appeal it to the Board within 30 days after the date on which it was 
mailed.

(e) The judge’s modification order or decision must include a notice stating that 
interested parties who are adversely affected have a right to appeal the decision to the 
Board within 30 days after the decision is mailed, and giving the Board’s address.  The 
judge’s modification order or decision will become final at the end of this 30-day period, 
unless a timely notice of appeal is filed with the Board.

§ 30.127 What happens if property was improperly included in the inventory?

(a) When, after a decision and order in a formal probate proceeding, it is found 
that property has been improperly included in the inventory of an estate, the inventory 
must be modified to eliminate this property.  A petition for modification may be filed by 
the superintendent of the agency where the property is located, or by any interested party.  
The petitioner must serve the petition on all parties whose interests may be affected by 
the requested modification.

(b) A judge will review the merits of the petition and the record of the title from 
the LTRO on which the modification is to be based, enter an appropriate decision, and 
give notice of the decision as follows:  

(1) If the decision is entered without a formal hearing, the judge must give notice 
of the decision to all interested parties whose rights are affected.

(2) If a formal hearing is held, the judge must:
(i) Enter a final decision based on his or her findings, modifying or refusing to 

modify the property inventory; and 
(ii) Give notice of the decision to all interested parties whose rights are affected.  
(c) Where appropriate, the judge may conduct a formal hearing at any stage of the 

modification proceeding.  The hearing must be scheduled and conducted under this part. 
(d) The judge’s decision must include a notice stating that interested parties who 

are adversely affected have a right to appeal the decision to the Board within 30 days 
after the date on which the decision was mailed, and giving the Board’s address.  The 
judge’s decision will become final at the end of this 30-day period, unless a timely notice 
of appeal is filed with the Board.

(e) The judge must forward the record of all proceedings under this section to the 
designated LTRO.
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§ 30.128 What happens if an error in BIA’s estate inventory is alleged?

This section applies when, during a probate proceeding, an interested party 
alleges that the estate inventory prepared by BIA is inaccurate and should be corrected.

(a) Alleged inaccuracies may include, but are not limited to, the following:
(1) Trust property should be removed from the inventory because the decedent 

executed a gift deed or gift deed application during the decedent’s lifetime, and BIA had 
not, as of the time of death, determined whether to approve the gift deed or gift deed 
application;

(2) Trust property should be removed from the inventory because a deed through 
which the decedent acquired the property is invalid; 

(3) Trust property should be added to the inventory; and
(4) Trust property included in the inventory is described improperly, although an 

erroneous recitation of acreage alone is not considered an improper description.
(b) When an error in the estate inventory is alleged, the OHA deciding official 

will refer the matter to BIA for resolution under 25 CFR parts 150, 151, or 152 and the 
appeal procedures at 25 CFR part 2.  

(1) If BIA makes a final determination resolving the inventory challenge before 
the judge issues a final decision in the probate proceeding, the probate decision will 
reflect the inventory determination.  

(2) If BIA does not make a final determination resolving the inventory challenge 
before the judge issues a final decision in the probate proceeding, the final probate 
decision will:

(i) Include a reference to the pending inventory challenge; and 
(ii) Note that the probate decision is subject to administrative modification once 

the inventory dispute has been resolved.

Subpart D—Recusal of a Judge or ADM

§ 30.130 How does a judge or ADM recuse himself or herself from a probate case?

If a judge or ADM must recuse himself or herself from a probate case under 
§ 4.27(c) of this title, the judge or ADM must immediately file a certificate of recusal in 
the file of the case and notify the Chief ALJ, all interested parties, any counsel in the 
case, and the affected BIA agencies. The judge or ADM is not required to state the reason 
for recusal.

§ 30.131 How will the case proceed after the judge’s or ADM’s recusal? 

Within 30 days of the filing of the certificate of recusal, the Chief ALJ will 
appoint another judge or ADM to hear the case, and will notify the parties identified in 
§ 30.130 of the appointment. 
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§ 30.132 May I appeal the judge’s or ADM’s recusal decision?

(a)  If you have filed a motion seeking disqualification of a judge or ADM under 
§ 4.27(c)(2) of this title and the judge or ADM denies the motion, you may seek 
immediate review of the denial by filing a request with the Chief ALJ under § 4.27(c)(3) 
of this title.

(b)  If a judge or ADM recuses himself from a probate case, you may not seek 
review of the recusal.

Subpart E—Claims

§ 30.140 Where and when may I file a claim against the probate estate?  

You may file a claim against the estate of an Indian with BIA or, after the agency 
transfers the probate file to OHA, with OHA.

(a) In a formal probate proceeding, you must file your claim before the conclusion 
of the first hearing.  Claims that are not filed by the conclusion of the first hearing are 
barred.

(b) In a summary probate proceeding, if you are a devisee or eligible heir, you 
must file your claim with OHA within 30 days after the mailing of the notice of summary 
probate proceeding.  Claims of creditors who are not devisees or eligible heirs will not be 
considered in a summary probate proceeding unless they were filed with the agency 
before it transferred the probate file to OHA.

§ 30.141 How must I file a claim against a probate estate?  

You must file your claim under 25 CFR 15.302 through 15.305.

§ 30.142 Will a judge authorize payment of a claim from the estate if the decedent’s 
non-trust estate was or is available?

The judge will not authorize payment of a claim from the estate if the judge 
determines that the decedent’s non-trust property was or is available to pay the claim.  
This provision does not apply to a claim that is secured by trust or restricted property.

§ 30.143 Are there any categories of claims that will not be allowed?

(a) Claims for care will not be allowed except upon clear and convincing evidence 
that the care was given on a promise of compensation and that compensation was 
expected.

(b) A claim will not be allowed if it:
(1) Has existed for such a period as to be barred by the applicable statute of 

limitations at the date of decedent’s death;
(2) Is a tort claim that has not been reduced to judgment in a court of competent 

jurisdiction;
(3) Is unliquidated; or



Appendix G || AIPRA: Writing Wills for Tribal Clients 137

 17

(4) Is from a government entity and relates to payments for: 
(i) General assistance, welfare, unemployment compensation or similar benefits; 

or
(ii) Social Security Administration supplemental security income or old-age, 

disability, or survivor benefits.

§ 30.144 May the judge authorize payment of the costs of administering the estate?

On motion of the superintendent or an interested party, the judge may authorize 
payment of the costs of administering the estate as they arise and before the allowance of 
any claims against the estate.

§ 30.145 When can a judge reduce or disallow a claim?

The judge has discretion to decide whether part or all of an otherwise valid claim 
is unreasonable, and if so, to reduce the claim to a reasonable amount or disallow the 
claim in its entirety.  If a claim is reduced, the judge will order payment only of the 
reduced amount.

§ 30.146 What property is subject to claims?

Except as prohibited by law, all intangible trust personalty of a decedent on hand 
or accrued at the date of death may be used for the payment of claims, including:

(a) IIM account balances;
(b) Bonds;
(c) Unpaid judgments; and 
(d) Accounts receivable. 

§ 30.147 What happens if there is not enough trust personalty to pay all the claims?

If, as of the date of death, there was not enough trust personalty to pay all allowed 
claims, the judge may order them paid on a pro rata basis.  The unpaid balance of any 
claims will not be enforceable against the estate after the estate is closed.

§ 30.148 Will interest or penalties charged after the date of death be paid?

Interest or penalties charged against claims after the date of death will not be paid.

Subpart F—Consolidation and Settlement Agreements

§ 30.150 What action will the judge take if the interested parties agree to settle 
matters among themselves?

(a) A judge may approve a settlement agreement among interested parties 
resolving any issue in the probate proceeding if the judge finds that: 

(1) All parties to the agreement are advised as to all material facts; 
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(2) All parties to the agreement understand the effect of the agreement on their 
rights; and 

(3) It is in the best interest of the parties to settle. 
(b) In considering the proposed settlement agreement, the judge may consider 

evidence of the respective values of specific items of property and all encumbrances. 
(c) If the judge approves the settlement agreement under paragraph (a) of this 

section, the judge will issue an order approving the settlement agreement and distributing 
the estate in accordance with the agreement. 

§ 30.151 May the devisees or eligible heirs in a probate proceeding consolidate their 
interests?   

The devisees or eligible heirs may consolidate interests in trust property already 
owned by the devisees or heirs or in property from the inventory of the decedent’s estate, 
or both. 

(a) A judge may approve a written agreement among devisees or eligible heirs in 
a probate case to consolidate the interests of a decedent’s devisees or eligible heirs.  

(1) To accomplish a consolidation, the agreement may include conveyances 
among decedent’s devisees or eligible heirs of:

(i) Interests in trust or restricted land in the decedent’s trust inventory; 
(ii) Interests of the devisees or eligible heirs in trust or restricted land which are 

not part of the decedent’s trust inventory; and
(iii) Interests of the decedent, the devisees, or eligible heirs in any covered 

permanent improvements attached to a parcel of trust or restricted land in the decedent’s 
trust inventory.

(2) The parties must offer evidence sufficient to satisfy the judge of the 
percentage of ownership held and offered by a party.  

(3) If the decedent’s devisees or eligible heirs enter into an agreement, the parties 
to the agreement are not required to comply with the Secretary’s rules and requirements 
otherwise applicable to conveyances by deed. 

(b) If the judge approves an agreement, the judge will issue an order distributing 
the estate in accordance with the agreement.

(c) In order to approve an agreement, the judge must find that: 
(1) The agreement to consolidate is voluntary;
(2) All parties to the agreement know the material facts;
(3) All parties to the agreement understand the effect of the agreement on their 

rights; and
(4) The agreement accomplishes consolidation. 
(d) An interest included in an approved agreement may not be purchased at 

probate without consent of the owner of the consolidated interest.

§ 30.152 May the parties to an agreement waive valuation of trust property? 

The parties to a settlement agreement or a consolidation agreement may waive 
valuation of trust property otherwise required by regulation or the Secretary’s rules and 
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requirements.  If the parties waive valuation, the waiver must be included in the written
agreement.

§ 30.153 Is an order approving an agreement considered a partition or sale 
transaction?

An order issued by a judge approving a consolidation or settlement agreement 
will not be considered a partition or sale transaction under 25 CFR part 152.

Subpart G—Purchase at Probate

§ 30.160 What may be purchased at probate?

An eligible purchaser may purchase, during the probate, all or part of the estate of 
a person who died on or after June 20, 2006.

(a) Any interest in trust or restricted property, including a life estate that is part of 
the estate (i.e., a life estate owned by the decedent but measured by the life of someone 
who survives the decedent), may be purchased at probate with the following exceptions:

(1) If an interest is included in an approved consolidation agreement, that interest 
may not be purchased at probate without consent of the owner of the consolidated 
interest; and 

(2) An interest that a devisee will receive under a valid will cannot be purchased 
without the consent of the devisee. 

(b) A purchase option must be exercised before a decision or order is entered and 
must be included as part of the order in the estate.  

§ 30.161 Who may purchase at probate?

An eligible purchaser is any of the following:
(a) Any devisee or eligible heir who is taking an interest in the same parcel of 

land in the probate proceeding;
(b) Any person who owns an undivided trust or restricted interest in the same 

parcel of land;
(c) The Indian tribe with jurisdiction over the parcel containing the interest; or 
(d) The Secretary on behalf of the tribe.  

§ 30.162 Does property purchased at probate remain in trust or restricted status?

Yes. The property interests purchased at probate must remain in trust or restricted 
status.

§ 30.163 Is consent required for a purchase at probate?

(a) Except as provided in paragraphs (b) and (c) of this section, to purchase an 
interest in trust or restricted land at probate you must have the consent of:

(1) The heirs or devisees of such interest; and 
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(2) Any surviving spouse who receives a life estate under 25 U.S.C.  
2206(a)(2)(A) or (D).

(b) If you are the Tribe with jurisdiction over the parcel containing the interest, 
you do not need consent under paragraph (a) of this section if the following four 
conditions are met:

(1) The interest will pass by intestate succession;
(2) The judge determines based on our records that the decedent’s interest at the 

time of death was less than 5 percent of the entire undivided ownership of the parcel of 
land; 

(3) The heir or surviving spouse was not residing on the property at the time of 
the decedent’s death; and 

(4) The heir or surviving spouse is not a member of your Tribe or eligible to 
become a member.

(c) We may purchase an interest in trust or restricted land on behalf of the Tribe 
with jurisdiction over the parcel containing the interest.  If we do so, we must obtain 
consent under paragraph (a) of this section, unless the conditions in paragraphs (b)(1) 
through (3) of this section are met.

§ 30.164 What must I do to purchase at probate?

Any eligible purchaser must submit a written request to OHA to purchase at 
probate before the decision or order is issued. 

§ 30.165 Who will OHA notify of a request to purchase at probate?

OHA will provide notice of a request to purchase at probate as shown in the 
following table:

 
OHA will provide notice to... By...

(a)  The heirs or devisees and the Indian 
tribe with jurisdiction over the interest.

First class mail.

(b) The BIA agency with jurisdiction 
over the interest.

First class mail.

(c) All parties who have submitted a 
written request for purchase.

First class mail.

(d) To all other eligible purchasers. Posting written notice in:
(1) At least five conspicuous places in the 

vicinity of the place of the hearing; and 
(2) One conspicuous place at the agency with 

jurisdiction over the parcel.
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§ 30.166 What will the notice of the request to purchase at probate include?

The notice under § 30.165 will include:
(a) The type of sale;
(b) The date, time, and place of the sale;
(c) A description of the interest to be sold; and 
(d) The appraised market value, determined in accordance with § 30.167(b), of 

the parcel containing the interest to be sold, a description of the interest to be sold, and an 
estimate of the market value allocated to the interest being sold.

§ 30.167 How does OHA decide whether to approve a purchase at probate?

(a) OHA will approve a purchase at probate if an eligible purchaser submits a bid 
in an amount equal to or greater than the market value of the interest.

(1) In cases where the sale of the interest does not require consent under § 
30.163(b), OHA will sell the interest to the eligible purchaser.

(2) In all other cases, OHA will sell the interest to the eligible purchaser selected 
by the applicable heir, devisee, or surviving spouse.

(b) The market value of the interest to be sold at probate must be based on an 
appraisal that meets the standards in the Uniform Standards for Professional Appraisal 
Practice (USPAP), or on a valuation method developed by the Secretary pursuant to 
25 U.S.C. 2214.

§ 30.168 How will the judge allocate the proceeds from a sale?

(a) The judge will allocate the proceeds of sale among the heirs based on the 
fractional ownership interests in the parcel.  

(b) For the sale of an interest subject to a life estate, the judge must use the ratios 
in 25 CFR part 179 to allocate the proceeds of the sale among the holder of the life estate 
and the holders of any remainder interests.   

§ 30.169 What may I do if I do not agree with the appraised market value?

(a) If you are the heir whose interest is to be sold or a potential purchaser and you 
disagree with the appraised market value, you may:

(1) File a written objection with OHA within 30 days after the date on which the 
notice provided under § 30.165 was mailed, stating the reasons for the objection; and  

(2) Submit any supporting documentation showing why the market value should 
be modified within 15 days after filing a written objection. 

(b) The judge will consider your objection, make a determination of the market 
value, determine whether to approve the purchase under § 30.167, and notify all 
interested parties.  The determination must include a notice stating that interested parties 
who are adversely affected may file written objections and request an interlocutory 
appeal to the Board as provided in § 30.170.
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§ 30.170 What may I do if I disagree with the judge’s determination to approve a 
purchase at probate?

(a) If you are adversely affected by the judge’s determination to approve a 
purchase at probate under § 30.167(a), you may file a written objection with the judge 
within 15 days after the mailing of a determination under § 30.169(b).

(1) The written objection must state the reasons for the objection and request an 
interlocutory appeal of the determination to the Board.

(2) You must serve a copy of the written objection on the other interested parties 
and the agencies, stating that you have done so in your written objection.

(b) If the objection is timely filed, the judge must forward a certified copy of the 
complete record in the case to the Board, together with a table of contents for the record, 
for review of the determination.  The judge will not issue the decision in the probate case 
until the Board has issued its decision on interlocutory review of the determination.  

(c)  If the objection is not timely filed, the judge will issue an order denying the 
request for review as untimely and will furnish copies of the order to the interested 
parties and the agencies.  If you disagree with the decision of the judge as to whether 
your objection was timely filed, you may file a petition for rehearing under § 30.238 after 
the judge issues a decision under § 30.235.

§ 30.171 What happens when the judge grants a request to purchase at probate?

When the judge grants a request to purchase at probate, the judge will:
(a) Notify all bidders by first class mail; and
(b) Notify OST, the agency that prepared the probate file, and the agency having 

jurisdiction over the interest sold, including the following information:
(1) The estate involved;
(2) The parcel and interest sold;
(3) The identity of the successful bidder; and 
(4) The amount of the bid.

§ 30.172 When must the successful bidder pay for the interest purchased?

The successful bidder must pay to OST, by cashier’s check or money order via 
the lockbox, or by electronic funds transfer, the full amount of the purchase price within 
30 days after the mailing of the notice of successful bid.

§ 30.173 What happens after the successful bidder submits payment?

(a) When OST receives payment, it will notify OHA, and the judge will enter an 
order approving the sale and directing the LTRO to record the transfer of title of the 
interest to the successful bidder.  The order will state the date of the title transfer, which 
is the date payment was received.

(b) OST will deposit the payment in the decedent’s estate account. 
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§ 30.174 What happens if the successful bidder does not pay within 30 days?

(a) If the successful bidder fails to pay the full amount of the bid within 30 days,
the sale will be canceled and the interest in the trust or restricted property will be 
distributed as determined by the judge.

(b) The time for payment may not be extended.
(c) Any partial payment received from the successful bidder will be returned.

§ 30.175 When does a purchased interest vest in the purchaser?

An interest in trust or restricted property purchased under this subpart is 
considered to have vested in the purchaser on the date specified in §30.173(a).

Subpart H—Renunciation of Interest

§ 30.180 May I give up an inherited interest in trust or restricted property or trust 
personalty?

You may renounce an inherited or devised interest in trust or restricted property, 
including a life estate, or in trust personalty if you are 18 years old and not under a legal 
disability.

§ 30.181 How do I renounce an inherited interest?  

To renounce an interest under § 30.180, you must file with the judge, before the 
issuance of the final order in the probate case, a signed and acknowledged declaration 
specifying the interest renounced. 

(a) In your declaration, you may retain a life estate in a specified interest in trust 
or restricted land and renounce the remainder interest, or you may renounce the complete 
interest.  

(b) If you renounce an interest in trust or restricted land, you may either:
(1) Designate an eligible person or entity meeting the requirements of § 30.182 or 

§ 30.183 as the recipient; or
(2) Renounce without making a designation.  
(c) If you choose to renounce your interests in favor of a designated recipient, the 

judge must notify the designated recipient.

§ 30.182 Who may receive a renounced interest in trust or restricted land?

(a) If the interest renounced is an interest in land, you may renounce only in favor 
of:

(1) An eligible heir of the decedent;
(2) A person eligible to be a devisee of the interest, if you are a devisee of the 

interest under a valid will; or
(3) The tribe with jurisdiction over the interest.
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(b) For purposes of paragraph (a)(2) of this section, a person eligible to be a 
devisee of the interest is:  

(1) A lineal descendant of the testator;
(2) A person who owns a preexisting undivided trust or restricted interest in the 

same parcel;
(3) Any Indian; or
(4) The tribe with jurisdiction over the interest.

§ 30.183 Who may receive a renounced interest of less than 5 percent in trust or 
restricted land? 

You may renounce an interest in trust or restricted land that is not disposed of by 
a valid will and that represents less than 5 percent of the entire undivided ownership of a 
parcel of land only in favor of:  

(a) One other eligible heir;
(b) One Indian who is related to you by blood;
(c) One co-owner of another trust or restricted interest in the same parcel; or
(d) The Indian tribe with jurisdiction over the interest.

§ 30.184 Who may receive a renounced interest in trust personalty?

(a) You may renounce an interest in trust personalty in favor of any person or 
entity.

(b) The Secretary will maintain and continue to manage trust personalty 
transferred by renunciation to:

(1) A lineal descendant of the testator;
(2) A tribe; or
(3) Any Indian.
(c) The Secretary will directly disburse and distribute trust personalty transferred 

by renunciation to a person or entity other than those listed in paragraph (b) of this 
section. 

§ 30.185 May my designated recipient refuse to accept the interest?

Yes. Your designated recipient may refuse to accept the interest, in which case the 
renounced interest passes to the devisees or heirs of the decedent as if you had 
predeceased the decedent. The refusal must be made in writing and filed with the judge
before the judge issues the final order in the probate case.

§ 30.186 Are renunciations that predate the American Indian Probate Reform Act 
of 2004 valid?

Any renunciation filed and included as part of a probate decision or order issued 
before the effective date of the American Indian Probate Reform Act of 2004 remains 
valid.
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§ 30.187 May I revoke my renunciation?

A written renunciation is irrevocable after the judge enters the final order in the 
probate proceeding. A revocation will not be effective unless the judge actually receives 
it before entry of a final order.

§ 30.188 Does a renounced interest vest in the person who renounced it?

No.  An interest in trust or restricted property renounced under § 30.181 is not 
considered to have vested in the renouncing heir or devisee, and the renunciation is not 
considered a transfer by gift of the property renounced.

(a) If the renunciation directs the interest to an eligible person or entity, the 
interest passes directly to that person or entity.

(b) If the renunciation does not direct the interest to an eligible person or entity, 
the renounced interest passes to the heirs of the decedent as if the person renouncing the 
interest had predeceased the decedent, or if there are no other heirs, to the residuary 
devisees.

Subpart I—Summary Probate Proceedings

§ 30.200 What is a summary probate proceeding?

(a) A summary probate proceeding is the disposition of a probate case without a 
formal hearing on the basis of the probate file received from the agency.  A summary 
probate proceeding may be conducted by a judge or an ADM, as determined by the 
supervising judge.

(b) A decedent’s estate may be processed summarily if the estate involves only 
cash and the total value of the estate does not exceed $5,000 on the date of death.  

§ 30.201 What does a notice of a summary probate proceeding contain?

The notice of summary probate proceeding under § 30.114(b) will contain the 
following:

(a) Notice of the right of any interested party to request that OHA handle the 
probate case as a formal probate proceeding;

(b) A summary of the proposed distribution of the decedent’s estate, a statement 
of the IIM account balance, and a copy of the death certificate;

(c) A notice that the only claims that will be considered are those from eligible 
heirs or devisees, or from any person or entity who filed a claim with BIA before the 
transfer of the probate file to OHA, with a copy of any such claim;

(d) A notice that an interested party may renounce or disclaim an interest, in 
writing, either generally or in favor of a designated person or entity; and 

(e) Any other information that OHA determines to be relevant.
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§ 30.202 May I file a claim or renounce or disclaim an interest in the estate in a 
summary probate proceeding?

(a) Claims that have been filed with the agency before the probate file is 
transferred to OHA will be considered in a summary probate proceeding.

(b) If you are a devisee or eligible heir, you may also file a claim with OHA as a 
creditor within 30 days after the mailing of the notice of the summary probate 
proceeding.

(c) You may renounce or disclaim an interest in the estate within 30 days after the 
mailing of the notice of the summary probate.

§ 30.203 May I request that a formal probate proceeding be conducted instead of a 
summary probate proceeding?

Yes.  Interested parties who are devisees or eligible heirs have 30 days after the 
mailing of the notice to file a written request for a formal probate hearing.

§ 30.204 What must a summary probate decision contain?

The written decision in a summary probate proceeding must be in the form of 
findings of fact and conclusions of law, with a proposed decision and order for 
distribution.  The judge or ADM must mail or deliver a notice of the decision, together 
with a copy of the decision, to each affected agency and to each interested party.  The 
decision must satisfy the requirements of this section.  

(a) Each decision must contain one of the following:
(1) If the decedent did not leave heirs or devisees, a statement to that effect; or 
(2) If the decedent left heirs or devisees:
(i) The names of each heir or devisee and their relationships to the decedent;
(ii) The distribution of shares to each heir or devisee; and 
(iii) The names of the recipients of renounced or disclaimed interests.
(b) Each decision must contain all of the following:
(1) Citations to the law of descent and distribution under which the decision is 

made;
(2) A statement allowing or disallowing claims against the estate under this part, 

and an order directing the amount of payment for all approved claims;
(3) A statement approving or disapproving any renunciation;
(4) A statement advising all interested parties that they have a right to seek de 

novo review under § 30.205, and that, if they fail to do so, the decision will become final 
30 days after it is mailed; and 

(5) A statement of whether the heirs or devisees are: 
(i) Indian; 
(ii) Non-Indian but eligible to hold property in trust status; or
(iii) Non-Indian and ineligible to hold property in trust status.
(c) In a testate case only, the decision must contain a statement that:
(1) Approves or disapproves a will;
(2) Interprets provisions of the approved will; and 
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(3) Describes the share each devisee is to receive, subject to any encumbrances.

§ 30.205 How do I seek review of a summary probate proceeding?  

(a) If you are adversely affected by the written decision in a summary probate 
proceeding, you may seek de novo review of the case.  To do this, you must file a request 
with the OHA office that issued the decision within 30 days after the date the decision 
was mailed.

(b) The request for de novo review must be in writing and signed, and must 
contain the following information:

(1) The name of the decedent;
(2) A description of your relationship to the decedent;
(3) An explanation of what errors you allege were made in the summary probate 

decision; and
(4) An explanation of how you are adversely affected by the decision.

§ 30.206 What happens after I file a request for de novo review?

(a) Within 10 days of receiving a request for de novo review, OHA will notify the 
agency that prepared the probate file, all other affected agencies, and all interested parties 
of the de novo review, and assign the case to a judge.  

(b) The judge will review the merits of the case, conduct a hearing as necessary or 
appropriate under the regulations in this part, and issue a new decision under this part.

§ 30.207 What happens if nobody files for de novo review?

If no interested party requests de novo review within 30 days of the date of the 
written decision, it will be final for the Department.  OHA will send:

(a) The complete original record and the final order to the agency that prepared 
the probate file; and

(b) A copy of any relevant portions of the record to any other affected agency.

Subpart J—Formal Probate Proceedings

NOTICE

§ 30.210 How will I receive notice of the formal probate proceeding?

OHA will provide notice of the formal probate proceeding under § 30.114(a) by 
mail and by posting.  A posted and published notice may contain notices for more than 
one hearing, and need only specify the names of the decedents, the captions of the cases 
and the dates, times, places, and purposes of the hearings.

(a) The notice must:
(1) Be sent by first class mail;
(2) Be sent and posted at least 21 days before the date of the hearing; and 
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(3) Include a certificate of mailing with the date of mailing, signed by the person 
mailing the notice.   

(b) A presumption of actual notice exists with respect to any person to whom 
OHA sent a notice under paragraph (a) of this section, unless the notice is returned by the 
Postal Service as undeliverable to the addressee.

(c) OHA must post the notice in each of the following locations:
(1) Five or more conspicuous places in the vicinity of the designated place of 

hearing; and
(2) The agency with jurisdiction over each parcel of trust or restricted property in 

the estate. 
(d) OHA may also post the notice in other places and on other reservations as the 

judge deems appropriate.

§ 30.211 Will the notice be published in a newspaper?

The judge may cause advance notice of hearing to be published in a newspaper of 
general circulation in the vicinity of the designated place of hearing. The cost of 
publication may be paid from the assets of the estate under § 30.144.

§ 30.212 May I waive notice of the hearing or the form of notice?

You may waive your right to notice of the hearing and the form of notice by:
(a) Appearing at the hearing and participating in the hearing without objection; or 
(b) Filing a written waiver with the judge before the hearing.  

§ 30.213 What notice to a tribe is required in a formal probate proceeding?

(a) In probate cases in which the decedent died on or after June 20, 2006, the 
judge must notify any tribe with jurisdiction over the trust or restricted land in the estate 
of the pendency of a proceeding.

(b) A certificate of mailing of a notice of probate hearing to the tribe at its record 
address will be conclusive evidence that the tribe had notice of the decedent’s death, of 
the probate proceedings, and of the right to purchase.

§ 30.214 What must a notice of hearing contain?

The notice of hearing under § 30.114(a) must:
(a) State the name of the decedent and caption of the case;
(b) Specify the date, time, and place that the judge will hold a hearing to 

determine the heirs of the decedent and, if a will is offered for probate, to determine the 
validity of the will;

(c) Name all potential heirs of the decedent known to OHA, and, if a will is 
offered for probate, the devisees under the will and the attesting witnesses to the will;

(d) Cite this part as the authority and jurisdiction for holding the hearing; 
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(e) Advise all persons who claim to have an interest in the estate of the decedent, 
including persons having claims against the estate, to be present at the hearing to preserve 
the right to present evidence at the hearing; 

(f) Include notice of the opportunity to consolidate interests at the probate 
hearing, including that the heirs or devisees may propose additional interests for 
consolidation, and include notice of the opportunity for renunciation either generally or in 
favor of a designated recipient; 

(g) In estates for decedents whose date of death is on or after June 20, 2006, 
include notice of the possibilities of purchase and sale of trust or restricted property by 
heirs, devisees, co-owners, a tribe, or the Secretary; and 

(h) State that the hearing may be continued to another time and place.

DEPOSITIONS, DISCOVERY, AND PREHEARING CONFERENCE

§ 30.215 How may I obtain documents related to the probate proceeding?

(a) You may make a written demand to produce documents for inspection and 
copying.  This demand:

(1) May be made at any stage of the proceeding before the conclusion of the 
hearing;

(2) May be made on any other party to the proceeding or on a custodian of records 
concerning interested parties or their trust property;  

(3) Must be made in writing, and a copy must be filed with the judge; and
(4) May demand copies of any documents, photographs, or other tangible things 

that are relevant to the issues, not privileged, and in another party’s or custodian’s 
possession, custody, or control. 

(b) Custodians of official records will furnish and reproduce documents, or permit 
their reproduction, under the rules governing the custody and control of the records.

(1) Subject to any law to the contrary, documents may be made available to any 
member of the public upon payment of the cost of producing the documents, as 
determined reasonable by the custodians of the records.

(2) Information within federal records will be maintained and disclosed as 
provided in 25 U.S.C. 2216(e), the Privacy Act, and the Freedom of Information Act.

§ 30.216 How do I obtain permission to take depositions?

(a) You may take the sworn testimony of any person by deposition on oral 
examination for the purpose of discovery or for use as evidence at a hearing: 

(1) On stipulation of the parties; or 
(2) By order of the judge.
(b) To obtain an order from the judge for the taking of a deposition, you must file 

a motion that sets forth:  
(1) The name and address of the proposed witness;
(2) The reasons why the deposition should be taken;
(3) The name and address of the person qualified under § 30.217(a) to take 

depositions; and
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(4) The proposed time and place of the examination, which must be at least 20 
days after the date of the filing of the motion.

(c) An order for the taking of a deposition must be served upon all interested 
parties and must state:  

(1) The name of the witness;
(2) The time and place of the examination, which must be at least 15 days after 

the date of the order; and
(3) The name and address of the officer before whom the examination is to be 

made.  
(d) The officer and the time and place specified in paragraphs (c)(2) and (c)(3) of 

this section need not be the same as those requested in the motion under paragraph (b) of 
this section.  

(e) You may request that the judge issue a subpoena for the witness to be deposed 
under § 30.224.

§ 30.217 How is a deposition taken? 

(a) The witness to be deposed must appear before the judge or before an officer 
authorized to administer oaths by the laws of the United States or by the laws of the place 
of the examination, as specified in:

(1) The judge’s order under § 30.216(c); or
(2) The stipulation of the parties under § 30.216(a)(1).
(b) The witness must be examined under oath or affirmation and subject to cross-

examination.  The witness’s testimony must be recorded by the officer or someone in the 
officer’s presence.  

(c) When the testimony is fully transcribed, it must be submitted to the witness for 
examination and must be read to or by him or her, unless examination and reading are 
waived.

(1) Any changes in form or substance that the witness desires to make must be 
entered on the transcript by the officer, with a statement of the reasons given by the 
witness for making them.

(2) The transcript must then be signed by the witness, unless the interested parties 
by stipulation waive the signing, or the witness is unavailable or refuses to sign.

(3) If the transcript is not signed by the witness, the officer must sign it and state 
on the record the fact of the waiver, the unavailability of the witness, or the refusal to 
sign together with the reason given, if any.  The transcript may then be used as if it were 
signed, unless the judge determines that the reason given for refusal to sign requires 
rejection of the transcript in whole or in part.

(d) The officer must certify on the transcript that the witness was duly sworn by 
the officer and that the transcript is a true record of the witness’s testimony.  The officer 
must then hand deliver or mail the original and two copies of the transcript to the judge. 
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§ 30.218 How may the transcript of a deposition be used?

A transcript of a deposition taken under this part may be offered by any party or 
the judge in a hearing if the judge finds that the evidence is otherwise admissible and if 
either:

(a) The witness is unavailable; or
(b) The interest of fairness is served by allowing the transcript to be used.

§ 30.219 Who pays for the costs of taking a deposition?

The party who requests the taking of a deposition must make arrangements for 
payment of any costs incurred. The judge may assign the costs in the order. 

§ 30.220 How do I obtain written interrogatories and admission of facts and 
documents?

(a) You may serve on any other interested party written interrogatories and 
requests for admission of facts and documents if:

(1) The interrogatories and requests are served in sufficient time to permit 
answers to be filed before the hearing, or as otherwise ordered by the judge; and 

(2) Copies of the interrogatories and requests are filed with the judge.
(b) A party receiving interrogatories or requests served under paragraph (a) of this 

section must:
(1) Serve answers upon the requesting party within 30 days after the date of 

service of the interrogatories or requests, or within another deadline agreed to by the 
parties or prescribed by the judge; and

(2) File a copy of the answers with the judge.

§ 30.221 May the judge limit the time, place, and scope of discovery?

Yes.  The judge may limit the time, place, and scope of discovery either:
(a) On timely motion by any interested party, if that party also gives notice to all 

interested parties and shows good cause; or
(b) When the judge determines that limits are necessary to prevent delay of the 

proceeding or prevent undue hardship to a party or witness.

§ 30.222 What happens if a party fails to comply with discovery?

(a) If a party fails to respond to a request for admission, the facts for which 
admission was requested will be deemed to be admitted, unless the judge finds good 
cause for the failure to respond.

(b) If a party fails without good cause to comply with any other discovery under 
this part or any order issued, the judge may:

(1) Draw inferences with respect to the discovery request adverse to the claims of 
the party who has failed to comply with discovery or the order, or

(2) Make any other ruling that the judge determines just and proper.
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(c) Failure to comply with discovery includes failure to:  
(1) Produce a document as requested;
(2) Appear for examination;
(3) Respond to interrogatories; or
(4) Comply with an order of the judge.

§ 30.223 What is a prehearing conference?
Before a hearing, the judge may order the parties to appear for a conference to:
(a) Simplify or clarify the issues;
(b) Obtain stipulations, admissions, agreements on documents, understandings on 

matters already of record, or similar agreements that will avoid unnecessary proof;
(c) Limit the number of expert or other witnesses to avoid excessively cumulative 

evidence;
(d) Facilitate agreements disposing of all or any of the issues in dispute; or
(e) Resolve such other matters as may simplify and shorten the hearing.

HEARINGS

§ 30.224 May a judge compel a witness to appear and testify at a hearing or 
deposition?

(a) The judge can issue a subpoena for a witness to appear and testify at a hearing 
or deposition and to bring documents or other material to the hearing or deposition.

(1) You may request that the judge issue a subpoena for the appearance of a 
witness to testify. The request must state the name, address, and telephone number or 
other means of contacting the witness, and the reason for the request. The request must be 
timely. The requesting party must mail the request to all other interested parties and to the 
witness at the time of filing. 

(2) The request must specify the documents or other material sought for 
production under the subpoena.

(3) The judge will grant or deny the request in writing and mail copies of the 
order to all the interested parties and the witness.

(4) A person subpoenaed may seek to avoid a subpoena by filing a motion to 
quash with the judge and sending copies to the interested parties.

(b) Anyone whose legal residence is more than 100 miles from the hearing 
location may ask the judge to excuse his or her attendance under subpoena.  The judge 
will inform the interested parties in writing of the request and the judge’s decision on the 
request in writing in a timely manner.

(c) A witness who is subpoenaed to a hearing under this section is entitled to the 
fees and allowances provided by law for a witness in the courts of the United States (see 
28 U.S.C. 1821). 

(d) If a subpoenaed person fails or refuses to appear at a hearing or to testify, the 
judge may file a petition in United States District Court for issuance of an order requiring 
the subpoenaed person to appear and testify.
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§ 30.225 Must testimony in a probate proceeding be under oath or affirmation?

Yes.  Testimony in a probate proceeding must be under oath or affirmation.

§ 30.226 Is a record made of formal probate hearings?

(a) The judge must make a verbatim recording of all formal probate hearings. 
The judge will order the transcription of recordings of hearings as the judge determines 
necessary. 

(b) If the judge orders the transcription of a hearing, the judge will make the 
transcript available to interested parties on request.

§ 30.227 What evidence is admissible at a probate hearing?

(a) A judge conducting probate proceedings under this part may admit any 
written, oral, documentary, or demonstrative evidence that is:

(1) Relevant, reliable, and probative;
(2) Not privileged under Federal law; and
(3) Not unduly repetitious or cumulative.
(b) The judge may exclude evidence if its probative value is substantially 

outweighed by the risk of undue confusion of the issues or delay.
(c) Hearsay evidence is admissible.  The judge may consider the fact that 

evidence is hearsay when determining its probative value.
(d) A judge may admit a copy of a document into evidence or may require the 

admission of the original document.  After examining the original document, the judge 
may substitute a copy of the original document and return the original.

(e) The Federal Rules of Evidence do not directly apply to the hearing, but may be 
used as guidance by the judge and the parties in interpreting and applying the provisions 
of this section.

(f) The judge may take official notice of any public record of the Department and 
of any matter of which federal courts may take judicial notice.

(g) The judge will determine the weight given to any evidence admitted.
(h) Any party objecting to the admission or exclusion of evidence must concisely 

state the grounds.  A ruling on every objection must appear in the record.
(i) There is no privilege under this part for any communication that:
(1) Occurred between a decedent and any attorney advising a decedent; and
(2) Pertained to a matter relevant to an issue between parties, all of whom claim 

through the decedent. 

§ 30.228 Is testimony required for self-proved wills, codicils, or revocations?

The judge may approve a self-proved will, codicil, or revocation, if uncontested, 
and order distribution, with or without the testimony of any attesting witness.
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§ 30.229 When will testimony be required for approval of a will, codicil, or 
revocation?

(a) The judge will require testimony if someone contests the approval of a self-
proved will, codicil, or revocation, or submits a non-self-proved will for approval.  In any 
of these cases, the attesting witnesses who are in the reasonable vicinity of the place of 
hearing must appear and be examined, unless they are unable to appear and testify 
because of physical or mental infirmity.

(b) If an attesting witness is not in the reasonable vicinity of the place of hearing 
or is unable to appear and testify because of physical or mental infirmity, the judge may:

(1) Order the deposition of the attesting witness at a location reasonably near the 
residence of the witness; 

(2) Admit the testimony of other witnesses to prove the testamentary capacity of 
the testator and the execution of the will; and

(3) As evidence of the execution, admit proof of the handwriting of the testator 
and of the attesting witnesses, or of any of them.

§ 30.230 Who pays witnesses’ costs?

Interested parties who desire a witness to testify at a hearing must make their own 
financial and other arrangements for the witness.

§ 30.231 May a judge schedule a supplemental hearing?

Yes.  A judge may schedule a supplemental hearing if he or she deems it 
necessary.

§ 30.232 What will the official record of the probate case contain?

The official record of the probate case will contain:
(a) A copy of the posted public notice of hearing showing the posting 

certifications;
(b) A copy of each notice served on interested parties with proof of mailing;
(c) The record of the evidence received at the hearing, including any transcript 

made of the testimony;
(d) Claims filed against the estate;
(e) Any wills, codicils, and revocations;
(f) Inventories and valuations of the estate;
(g) Pleadings and briefs filed;
(h) Interlocutory orders;
(i) Copies of all proposed or accepted settlement agreements, consolidation 

agreements, and renunciations and acceptances of renounced property;
(j) In the case of sale of estate property at probate, copies of notices of sale, 

appraisals and objections to appraisals, requests for purchases, all bids received, and  
proof of payment; 

(k) The decision, order, and the notices thereof; and 
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(l) Any other documents or items deemed material by the judge.

§ 30.233 What will the judge do with the original record?

(a) The judge must send the original record to the designated LTRO under 
25 CFR part 150.

(b) The judge must also send a copy of:
(1) The order to the agency originating the probate, and
(2) The order and inventory to other affected agencies.  

§ 30.234 What happens if a hearing transcript has not been prepared?

When a hearing transcript has not been prepared:
(a) The recording of the hearing must be retained in the office of the judge issuing 

the decision until the time allowed for rehearing or appeal has expired; and 
(b) The original record returned to the LTRO must contain a statement indicating 

that no transcript was prepared.

DECISIONS IN FORMAL PROCEEDINGS

§ 30.235 What will the judge’s decision in a formal probate proceeding contain? 

The judge must decide the issues of fact and law involved in any proceeding and 
issue a written decision that meets the requirements of this section.

(a) In all cases, the judge’s decision must:
(1) Include the name, birth date, and relationship to the decedent of each heir or 

devisee;
(2) State whether the heir or devisee is Indian or non-Indian; 
(3) State whether the heir or devisee is eligible to hold property in trust status;
(4) Provide information necessary to identify the persons or entities and property 

interests involved in any settlement or consolidation agreement, renunciations of interest, 
and purchases at probate; 

(5) Approve or disapprove any renunciation, settlement agreement, consolidation 
agreement, or purchase at probate;

(6) Allow or disallow claims against the estate under this part, and order the 
amount of payment for all approved claims;

(7) Include the probate case number that has been assigned to the case in any case 
management or tracking system then in use within the Department;

(8) Make any other findings of fact and conclusions of law necessary to decide the 
issues in the case; and 

(9) Include the signature of the judge and date of the decision. 
(b) In a case involving a will, the decision must include the information in 

paragraph (a) of this section and must also:
(1) Approve or disapprove the will;
(2) Interpret provisions of an approved will as necessary; and
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(3) Describe the share each devisee is to receive under an approved will, subject 
to any encumbrances.

(c) In all intestate cases, including a case in which a will is not approved, and any 
case in which an approved will does not dispose of all of the decedent’s trust or restricted 
property, the decision will include the information in paragraph (a) of this section and 
must also:

(1) Cite the law of descent and distribution under which the decision is made; and 
(2) Describe the distribution of shares to which the heirs are entitled; and
(3) Include a determination of any rights of dower, curtesy, or homestead that 

may constitute a burden upon the interest of the heirs.

§ 30.236 How are covered permanent improvements treated?

(a) In an intestate case, under the Act, an interest in a covered permanent 
improvement attached to a parcel of trust or restricted land is treated as shown in the 
following table:

If... then the covered permanent improvement 
passes to...

(1) ATribal probate code approved under
25 CFR part 18 specifies how the covered 
permanent improvement will be handled.

the person(s) designated in the Tribal 
probate code to receive it.

(2) A consolidation agreement approved 
under subpart F of this part specifies how 
the covered permanent improvement will 
be handled.

the person(s) designated in the 
consolidation agreement to receive it.

(3) There is neither an approved Tribal 
probate code nor an approved consolidation 
agreement that specifies how the covered 
permanent improvement will be handled, 
but there is a renunciation of the trust or 
restricted interest in the parcel under 
subpart H of this part.

the recipient of the trust or restricted 
interest in the parcel under the 
renunciation.

(4) There is neither an approved Tribal 
probate code nor an approved consolidation 
agreement that specifies how the covered 
permanent improvement will be handled, 
and there is no renunciation of the trust or 
restricted interest in the parcel under 
subpart H of this part.

each eligible heir to whom the trust or 
restricted interest in the parcel descends.

(b) In a testate case, under the Act, an interest in a covered permanent 
improvement attached to a parcel of trust or restricted land is treated as shown in the 
following table:
If... then the covered permanent improvement 

passes to...
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(1) The will expressly states how the 
covered permanent improvement will be 
handled.

the person(s) designated in the will to 
receive it.

(2) The will does not expressly state how 
the covered permanent improvement will 
be handled.

the person(s) designated in the will to 
receive the trust or restricted interest in the 
parcel.

(c) The provisions of the Act apply to a covered permanent improvement:
(1) Even though it is not held in trust; and
(2) Without altering or otherwise affecting its non-trust status.
(d) The judge’s decision will specifically direct the distribution only of the 

decedent’s trust or restricted property, and not any non-trust permanent improvement 
attached to a parcel of trust or restricted land. However, the judge:

(1) Will include in the decision a general statement of the substantive law of 
descent or devise of permanent improvements; and

(2) Can approve a consolidation agreement under subpart F of this part that 
includes a covered permanent improvement.
 
§ 30.237 What notice of the decision will the judge provide?

When the judge issues a decision, the judge must mail or deliver a notice of the 
decision, together with a copy of the decision, to each affected agency and to each 
interested party.  The notice must include a statement that interested parties who are 
adversely affected have a right to file a petition for rehearing with the judge within 
30 days after the date on which notice of the decision was mailed.  The decision will 
become final at the end of this 30-day period, unless a timely petition for rehearing is 
filed with the judge.

§ 30.238 May I file a petition for rehearing if I disagree with the judge’s decision in 
the formal probate hearing?

(a) If you are adversely affected by the decision, you may file with the judge a 
written petition for rehearing within 30 days after the date on which the decision was 
mailed under § 30.237.

(b) If the petition is based on newly discovered evidence, it must:
(1) Be accompanied by one or more affidavits of witnesses stating fully the 

content of the new evidence; and
(2) State the reasons for the failure to discover and present that evidence at the 

hearings held before the issuance of the decision.
(c) A petition for rehearing must state specifically and concisely the grounds on 

which it is based.
(d) The judge must forward a copy of the petition for rehearing to the affected 

agencies.
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§ 30.239 Does any distribution of the estate occur while a petition for rehearing is 
pending?

The agencies must not initiate payment of claims or distribute any portion of the 
estate while the petition is pending, unless otherwise directed by the judge.

§ 30.240 How will the judge decide a petition for rehearing?

(a) If proper grounds are not shown, or if the petition is not timely filed, the judge 
will:

(1) Issue an order denying the petition for rehearing and including the reasons for 
denial; and 

(2) Furnish copies of the order to the petitioner, the agencies, and the interested 
parties.

(b) If the petition appears to show merit, the judge must:
(1) Cause copies of the petition and supporting papers to be served on all persons 

whose interest in the estate might be adversely affected if the petition is granted;
(2) Allow all persons served a reasonable, specified time in which to submit 

answers or legal briefs in response to the petition; and
(3) Consider, with or without a hearing, the issues raised in the petition.
(c) The judge may affirm, modify, or vacate the former decision.
(d) On entry of a final order, the judge must distribute the order as provided in 

this part.  The order must include a notice stating that interested parties who are adversely 
affected have a right to appeal the final order to the Board, within 30 days of the date on 
which the order was mailed, and giving the Board’s address.

§ 30.241 May I submit another petition for rehearing?

No.  Successive petitions for rehearing are not permitted.  The jurisdiction of the 
judge terminates when he or she issues a decision finally disposing of a petition for 
rehearing, except for:

(a) The issuance of necessary orders nunc pro tunc to correct clerical errors in the 
decision; and 

(b) The reopening of a case under this part.

§ 30.242 When does the judge’s decision on a petition for rehearing become final?

The decision on a petition for rehearing will become final on the expiration of the 
30 days allowed for the filing of a notice of appeal, as provided in this part and § 4.320 of 
this chapter.

§ 30.243 May a closed probate case be reopened?

(a) The judge may reopen a closed probate case as shown in the following table.
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How the case can 
be reopened

Applicable deadline Standard for reopening the case

(1)  On the 
judge’s own 
motion.

(i) Initiated within 3 years after
the date of the original 
decision.

To correct an error of fact or law 
in the original decision.

(ii) Initiated more than 3 years 
after the date of the original 
decision.

To correct an error of fact or law 
in the original decision which, if 
not corrected, would result in a 
manifest injustice.

(2)  On a petition 
filed by the 
agency.

(i) Filed within 3 years after 
the date of the original 
decision.

To correct an error of fact or law 
in the original decision.

(ii)  Filed more than 3 years 
after the date of the original 
decision.

To correct an error of fact or law 
in the original decision which, if 
not corrected, would result in a 
manifest injustice.

(3)  On a petition 
filed by the 
interested party.

(i)  Filed within 3 years after
the date of the original decision 
and within 1 year after the 
petitioner’s discovery of an 
alleged error.

To correct an error of fact or law 
in the original decision.

(ii) Filed more than 3 years
after the date of the original 
decision and within 1 year after 
the petitioner’s discovery of an 
alleged error.

To correct an error of act or law 
in the original decision which, if 
not corrected, would result in a 
manifest injustice.

 
(b) All grounds for reopening must be set forth fully in the petition.  
(c) A petition filed by an interested party must:
(1) Include all relevant evidence, in the form of documents or affidavits, 

concerning when the petitioner discovered the alleged error; and
(2) If the grounds for reopening are based on alleged errors of fact, be supported 

by affidavit.

§ 30.244 How will the judge decide my petition for reopening?

(a) If the judge finds that proper grounds are not shown, the judge will issue an 
order denying the petition for reopening and giving the reasons for the denial.  An order 
denying reopening must include a notice stating that interested parties who are adversely 
affected have a right to appeal the order to the Board within 30 days of the date on which
the order was mailed, and giving the Board’s address.  Copies of the judge’s decision 
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must be mailed to the petitioner, the agencies, and those persons whose rights would be 
affected. 

(b) If the petition appears to show merit, the judge must cause copies of the 
petition and all papers filed by the petitioner to be served on those persons whose interest 
in the estate might be affected if the petition is granted.  They may respond to the petition 
by filing answers, cross-petitions, or briefs.  The filings must be made within the time 
periods set by the judge.

§ 30.245 What happens if the judge reopens the case?

On reopening, the judge may affirm, modify, or vacate the former decision.
(a) The final order on reopening must include a notice stating that interested 

parties who are adversely affected have a right to appeal the final order to the Board 
within 30 days of the date on which the order was mailed, and giving the Board’s 
address.

(b) Copies of the judge’s decision on reopening must be mailed to the petitioner 
and to all persons who received copies of the petition.

(c) By order directed to the agency, the judge may suspend further distribution of 
the estate or income during the reopening proceedings.

(d) The judge must file the record made on a reopening petition with the 
designated LTRO and must furnish a duplicate record to the affected agencies.

§ 30.246 When will the decision on reopening become final?

The decision on reopening will become final on the expiration of the 30 days 
allowed for the filing of a notice of appeal, as provided in this part.

Subpart K—Miscellaneous Provisions  

§ 30.250 When does the anti-lapse provision apply?  

(a) The following table illustrates how the anti-lapse provision applies.  

If... And... Then...

A testator devises trust 
property to any of his or her 
grandparents or to the lineal 
descendant of a grandparent.

The devisee dies 
before the testator, 
leaving lineal 
descendants.

The lineal descendants take 
the right, title, or interest 
given by the will per 
stirpes.

(b) For purposes of this section, relationship by adoption is equivalent to 
relationship by blood. 
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§ 30.251 What happens if an heir or devisee participates in the killing of the 
decedent?

Any person who knowingly participates, either as a principal or as an accessory 
before the fact, in the willful and unlawful killing of the decedent may not take, directly 
or indirectly, any inheritance or devise under the decedent’s will.  This person will be 
treated as if he or she had predeceased the decedent.

§ 30.252 May a judge allow fees for attorneys representing interested parties?

(a) Except for attorneys representing creditors, the judge may allow fees for 
attorneys representing interested parties. 

(1) At the discretion of the judge, these fees may be charged against the interests 
of the party represented or as a cost of administration. 

(2) Petitions for allowance of fees must be filed before the close of the last 
hearing.

(b) Nothing in this section prevents an attorney from petitioning for additional 
fees to be considered at the disposition of a petition for rehearing and again after an 
appeal on the merits.  An order allowing attorney fees is subject to a petition for 
rehearing and to an appeal.

§ 30.253 How must minors or other legal incompetents be represented?  

Minors and other legal incompetents who are interested parties must be 
represented by legally appointed guardians, or by guardians ad litem appointed by the 
judge.  In appropriate cases, the judge may order the payment of fees to the guardian ad 
litem from the assets of the estate.

§ 30.254 What happens when a person dies without a valid will and has no heirs?

The judge will determine whether a person with trust or restricted property died 
intestate and without heirs, and the judge will determine whether 25 U.S.C. 2206(a) 
applies, as shown in the following table.

If... Then... Or...

(a) 25 U.S.C. 
2206(a) applies.

The judge will order 
distribution of the property 
under § 2206(a)(2)(B)(v) 
through (a)(2)(C).

The judge will order distribution 
of the property under 
§ 2206(a)(2)(D)(iii)(IV) through 
(V).

(b) 25 U.S.C. 
2206(a) does not 
apply.

If the trust or restricted 
property is not on the public 
domain, the judge will order 
the escheat of the property 
under 25 U.S.C. 373a.

If the trust or restricted property 
is on the public domain, the 
judge will order the escheat of 
the property under 25 U.S.C. 
373b.
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Subpart L—Tribal Purchase of Interests under Special Statutes

§ 30.260 What land is subject to a tribal purchase option at probate?

Sections 30.260 through 30.274 apply to formal Indian probate proceedings that 
relate to the tribal purchase of a decedent’s interests in trust and restricted land under the 
statutes shown in the following table.

Location of trust or restricted land Statutes governing purchase

(a) Yakima Reservation or within the 
area ceded by the Treaty of June 9, 
1855 (12 Stat. 1951).

The Act of December 31, 1970 (Pub. L. 91-
627; 84 Stat. 1874; 25 U.S.C. 607 (1976)), 
amending section 7 of the Act of August 9, 
1946 (60 Stat. 968).

(b) Warm Springs Reservation or 
within the area ceded by the Treaty of 
June 25, 1855 (12 Stat. 37).

The Act of August 10, 1972 (Pub. L. 92-
377; 86 Stat. 530).

(c) Nez Perce Indian Reservation or 
within the area ceded by the Treaty of 
June 11, 1855 (12 Stat. 957).

The Act of September 29, 1972 (Pub. L. 
92-443; 86 Stat. 744).

§ 30.261 How does a tribe exercise its statutory option to purchase? 

(a)  To exercise its option to purchase, the tribe must file with the agency:
(1) A written notice of purchase; and
(2) A certification that the tribe has mailed copies of the notice on the same date 

to the judge and to the affected heirs or devisees.  
(b)  A tribe may purchase all or part of the available interests specified in the 

probate decision.  A tribe may not, however, claim an interest less than decedent’s total 
interest in any one individual tract.

§ 30.262 When may a Tribe exercise its statutory option to purchase?

(a) A tribe may exercise its statutory option to purchase: 
(1) Within 60 days after mailing of the probate decision unless a petition for 

rehearing has been filed under § 30.238 or a demand for hearing has been filed under § 
30.268; or

(2) If a petition for rehearing or a demand for hearing has been filed, within 20 
days after the date of the decision on rehearing or hearing, whichever is applicable, 
provided the decision on rehearing or hearing is favorable to the tribe.  

(b) On failure to timely file a notice of purchase, the right to distribution of all 
unclaimed interests will accrue to the heirs or devisees.  
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§ 30.263  May a surviving spouse reserve a life estate when a tribe exercises its 
statutory option to purchase? 

Yes. When the heir or devisee whose interests are subject to the tribal purchase 
option is a surviving spouse, the spouse may reserve a life estate in one-half of the 
interests.  

(a) To reserve a life estate, the spouse must, within 30 days after the tribe has 
exercised its option to purchase the interest, file with the agency both: 

(1) A written notice to reserve a life estate; and
(2) A certification that copies of the notice have been mailed on the same date to 

the judge and the tribe.  
(b) Failure to file the notice on time, as required by paragraph (a)(1) of this 

section, constitutes a waiver of the option to reserve a life estate.

§ 30.264  When must BIA furnish a valuation of a decedent’s interests?

(a) BIA must furnish a valuation report of the decedent’s interests when the 
record reveals to the agency:

(1) That the decedent owned interests in land located on one or more of the 
reservations designated in § 30.260; and

(2) That one or more of the probable heirs or devisees who may receive the 
interests either: 

(i) Is not enrolled in the tribe of the reservation where the land is located; or 
(ii) Does not have the required blood quantum in the tribe to hold the interests 

against a claim made by the tribe.
(b) When required by paragraph (a) of this section, BIA must furnish a valuation 

report in the probate file when it is submitted to OHA.  Interested parties may examine 
and copy, at their expense, the valuation report at the agency.

(c) The valuation must be made on the basis of the fair market value of the 
property, as of the date of decedent’s death.

(d) If there is a surviving spouse whose interests may be subject to the tribal 
purchase option, the valuation must include the value of a life estate based on the life of 
the surviving spouse in one-half of such interests.

§ 30.265 What determinations will a judge make with respect to a tribal purchase 
option?

(a) If a tribe files a written notice of purchase under § 30.261(a), a judge will 
determine:  

(1) The entitlement of a tribe to purchase a decedent’s interests in trust or 
restricted land under the applicable statute;

(2) The entitlement of a surviving spouse to reserve a life estate in one-half of the 
surviving spouse’s interests that have been purchased by a tribe; and

(3) The fair market value of such interests, as determined by an appraisal or other 
valuation method developed by the Secretary under 25 U.S.C. 2214, including the value 
of any life estate reserved by a surviving spouse.
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(b) In making a determination under paragraph (a)(1) of this section, the 
following issues will be determined by the official tribal roll, which is binding on the 
judge:

(1) Enrollment or refusal of the tribe to enroll a specific individual; and
(2) Specification of blood quantum, where pertinent.
(c) For good cause shown, the judge may stay the probate proceeding to permit an 

interested party who is adversely affected to pursue an enrollment application, grievance, 
or appeal through the established procedures applicable to the tribe.

§ 30.266 When is a final decision issued?

This section applies when a decedent is shown to have owned land interests in any 
one or more of the reservations designated in § 30.260.

(a) The probate proceeding relative to the determination of heirs, approval or 
disapproval of a will, and the claims of creditors must first be concluded as final for the 
Department under this part.  This decision is referred to in this section as the “probate 
decision.”

(b) At the formal probate hearing, a finding must be made on the record showing 
those interests in land, if any, that are subject to the tribal purchase option.

(1) The finding must be included in the probate decision and must state: 
(i)  The apparent rights of the tribe as against affected heirs or devisees; and 
(ii) The right of a surviving spouse whose interests are subject to the tribal 

purchase option to reserve a life estate in one-half of the interests.
(2) If the finding is that there are no interests subject to the tribal purchase option, 

the decision must so state.
(3) A copy of the probate decision, together with a copy of the valuation report, 

must be distributed to all interested parties under § 30.237.

§ 30.267 What if I disagree with the probate decision regarding tribal purchase 
option?

If you are an interested party who is adversely affected by the probate decision, 
you may, within 30 days after the date on which the probate decision was mailed, file 
with the judge a written petition for rehearing under this part.

§ 30.268 May I demand a hearing regarding the tribal purchase option decision?

Yes.  You may file with the judge a written demand for hearing if you are an 
interested party who is adversely affected by the exercise of the tribal purchase option or 
by the valuation of the interests in the valuation report.

(a) The demand for hearing must be filed by whichever of the following deadlines 
is applicable:

(1) Within 30 days after the date of the probate decision; 
(2) Within 30 days after the date of the decision on rehearing; or 
(3) Within 20 days after the date on which the tribe exercises its option to 

purchase available interests.  
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(b) The demand for hearing must:  
(1) Include a certification that copies of the demand have been mailed on the same 

date to the agency and to each interested party; and
(2) State specifically and concisely the grounds on which it is based.

§ 30.269 What notice of the hearing will the judge provide?

On receiving a demand for hearing, the judge must:
(a) Set a time and place for the hearing after expiration of the 30-day period fixed 

for the filing of the demand for hearing as provided in § 30.268; and
(b) Mail a notice of the hearing to all interested parties not less than 20 days in 

advance of the hearing.

§ 30.270 How will the hearing be conducted?

(a) At the hearing, each party challenging the tribe’s claim to purchase the 
interests in question or the valuation of the interests in the valuation report will have the 
burden of proving his or her position.

(b) On conclusion of the hearing, the judge will issue a decision that determines 
all of the issues including, but not limited to:

(1) The fair market value of the interests purchased by the tribe; and
(2) Any adjustment to the fair market value made necessary by the surviving 

spouse’s decision to reserve a life estate in one-half of the interests.
(c) The decision must include a notice stating that interested parties who are 

adversely affected have a right to appeal the decision to the Board within 30 days after 
the date on which the decision was mailed, and giving the Board’s address.

(d) The judge must:
(1) Forward the complete record relating to the demand for hearing to the LTRO 

as provided in § 30.233;
(2) Furnish a duplicate record thereof to the agency; and 
(3) Mail a notice of such action together with a copy of the decision to each 

interested party.

§ 30.271 How must the tribe pay for the interests it purchases?

(a) A tribe must pay the full fair market value of the interests purchased, as set 
forth in the appraisal or other valuation report, or as determined after hearing under § 
30.268, whichever is applicable. 

(b) Payment must be made within 2 years from the date of decedent’s death or 
within 1 year from the date of notice of purchase, whichever is later.  

§ 30.272 What are BIA’s duties on payment by the tribe?

On payment by the tribe of the interests purchased, the Superintendent must:
(a) Issue a certificate to the judge that payment has been made; and
(b) File with the certificate all supporting documents required by the judge.



166

 46

§ 30.273 What action will the judge take to record title?

After receiving the certificate and supporting documents, the judge will:
(a) Issue an order that the United States holds title to the interests in trust for the 

tribe;
(b) File the complete record, including the decision, with the LTRO as provided 

in § 30.233;
(c) Furnish a duplicate copy of the record to the agency; and
(d) Mail a notice of the action together with a copy of the decision to each 

interested party.

§ 30.274 What happens to income from land interests during pendency of the 
probate?

During the pendency of the probate, there may be income received or accrued 
from the land interests purchased by the tribe, including the payment from the tribe. This 
income will be credited to the estate and paid to the heirs. For purposes of this section, 
pendency of the probate ends on the date of transfer of title to the United States in trust 
for the tribe under § 30.273.
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LAST WILL AND TESTAMENT
of

___________________
Date of Birth:___________

I, ________________, an enrolled member of the Tohono O’odham Nation, 
with an enrollment number of _________________, residing in the State 
of Arizona, know the nature and extent of my property and the persons 
to whom I leave that property.  I also understand that by writing this doc-
ument I designate to whom my property, both real and personal, will go 
after my death.

ARTICLE I
REVOCATION OF ALL PRIOR WILLS

I revoke any and all Wills and Codicils previously executed by me.

ARTICLE II
IDENTIFICATION OF FAMILY

I am not married.

I am not married to ________________, but have lived with him/her 
for many years and consider him/her as my full life partner [or similar 
language].

I am married to _________________, born _____________, an enrolled 
member of the Tohono O’odham Nation.  (If leave nothing to spouse 
explain why)

I am divorced.

The names and birthdates of my children are:

My ___________________, born _______________, an enrolled member 
of the Tohono O’odham Nation, with an enrollment number of 
______________; and

H	 LAST WILL AND 
TESTAMENT TEMPLATE
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My ___________________, born _______________, an enrolled member 
of the Tohono O’odham Nation, with an enrollment number of 
______________; and

My ___________________, born _______________, an enrolled member 
of the Tohono O’odham Nation, with an enrollment number of 
______________; and

My ___________________, born _______________, an enrolled member 
of the Tohono O’odham Nation, with an enrollment number of 
______________.

(If leave nothing to some children, explain)

I have raised (am raising) ________________, born ________________, an 
enrolled member of the __________________ Nation, with an enrollment 
number of _________and consider him/her to be my child although not 
my natural or adopted child.

I am the legal guardian of __________________, born _______________, 
an enrolled member of the Tohono O’odham Nation, with an enrollment 
number of ________, and consider him/her to be my child although not 
my natural or adopted child.

I also consider _____________, born __________________, an enrolled 
member of the Tohono O’odham Nation, with an enrollment number of 
_____________, to be my child, although not my natural or adopted child.

It is my intent to only provide for the beneficiaries named in this will.  Any 
of my children who are omitted by me in this will are omitted deliberately.

ARTICLE III
TRUST OR RESTRICTED LAND BEQUESTS 

Single beneficiary:

I give to my ______________(relationship), ________________(name), any 
and all of my interests in Trust or Restricted real property which I have at 
the time of writing this Will or that I may acquire in the future, including 
any home or permanent improvements located on that property.  In the 
event that ____________ predeceases me or does not survive me by at 
least 120 hours, then to __________________.   

Specific parcels to specific recipients:
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I give to my __________________(relationship), _______________(name), 
any and all of my interests in the Trust or Restricted real property located 
at San Xavier described as:  Tract number _______, Section _______, 
Township ________, Range _________, Pima County, Arizona.

I give to my ___(relationship) ________, ___(name)____, any and all of 
my interests in the Trust or Restricted real property located at San Xavier 
described as:  Tract number _______, Section _______, Township ________, 
Range _________, Pima County, Arizona.

Etc.

Multiple beneficiaries:

Joint tenants with right of survivorship:
I give to ______________ (e.g., my children), _______________and 
________________, as joint tenants with the right of survivorship, any and 
all of my interests in Trust or Restricted real property that I have at time of 
the execution of this Will or that I may acquire in the future, including any 
home or permanent improvements on that property.

Tenants in common:
I give to _______________ and __________________, as tenants in common 
in equal shares by right of representation, any and all of my interests in 
Trust or Restricted ral property that I have at the time of the execution 
of this Will or that I may acquire in the future, including any home or 
permanent improvements on that property.

ARTICLE IV
TRUST PERSONALTY BEQUESTS

Single beneficiary:

I give to my ___________, ______________, any and all funds contained 
in my Individual Indian Money (IIM) account.  In the event __________ 
predeceases me or does not survive me by at least 120 hours, then I give 
the funds in my IIM account to ________________.

Multiple beneficiaries:

I give to my _____________, _______________ and __________________, 
who survive me by at least 120 hours, any and all funds contained within 
my Individual Indian Money (IIM) account, in equal shares.
or
I give to my ____________, _____________ and ________________, any 
and all funds contained within my Individual Indian Money (IIM) account, 
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in equal shares, by right of representation.

ARTICLE V
NON-TRUST REAL PROPERTY BEQUESTS

I give to my ____________, ________________________________, as joint 
tenants with the right of survivorship, any and all of my interests that 
I have at the time of the execution of this, my Last Will and Testament, 
or that I may acquire in the future, in my non-Trust or Non-Restricted 
real property located at _________, including any home and permanent 
improvements thereon.

ARTICLE VI
NON-TRUST PERSONAL PROPERTY BEQUESTS 

[This is typically where we put in whatever the person wants to do with 
their house.  Also such things as livestock, brands, tools, vehicles, or the 
like if they want to be specific with those.]

I may leave a handwritten or typed list, dated and signed by me, giving 
items of tangible (touchable) personal property not otherwise specifically 
disposed of by this Will to the person or persons indicated in that writing.  
If I decide to have such a separate writing, it will be located with my Will.  

The list will include only items of tangible personal property other than 
money.  I understand that tangible property includes items within the 
following categories: articles of personal or household uses or ornament, 
furniture, furnishings, auto-mobiles, tools, jewelry, baskets, and precious 
metals in tangible form, such as coins.     If any such separate writing 
through inadvertence includes non-qualifying property, it is my intent 
that the separate writing be given effect to the extent of the qualifying 
property only.

If no separate writing is found following my death, then any and all 
property not otherwise specifically provided for shall pass into the residue 
of this Will.

ARTICLE VII
RESIDUE FOR TRUST OR RESTRICTED REAL PROPERTY AND TRUST 

PERSONALTY

Single Beneficiary:

I give to _________________________, all of the rest, residue, and remainder 
of my trust property not otherwise validly devised by this instrument.  The 
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residue shall include all trust property of any kind of nature whatsoever, 
whether real or personal, tangible or intangible, wheresoever situated.  In 
the event that _________________________ predeceases me or does not 
survive me by at least 120 hours, then to _________________________.
Multiple Beneficiaries:

I give to my children, _________________________ and 
_________________________, who survive me by at least 120 hours, all of 
the rest, residue, and remainder of my trust property not otherwise validly 
devised by this instrument.  The residue shall include all trust property 
of any kind or nature whatsoever, whether real or personal, tangible or 
intangible, wheresoever situated, with any trust real property passing 
hereunder as joint tenants with the right of survivorship , and any trust 
personalty passing in equal shares.

ARTICLE VIII
RESIDUE FOR NON-TRUST PROPERTY

Single Beneficiary:

I give to _________________________, all of the rest, residue, and remainder 
of my non-trust property not otherwise validly devised by this instrument 
or separate writing.  The residue shall include all non-trust property of any 
kind or nature whatsoever, whether real or personal, tangible or intangible, 
wheresoever situated.  In the event that _________________________ 
predeceases me or does not survive me by at least 120 hours, then to 
_________________________.

Multiple Beneficiaries:

I give to my children, _________________________ and 
_________________________, all of the rest, residue, and remainder of 
my non-trust property not otherwise validly devised by this instrument or 
separate writing.  The residue shall include all non-trust property of any 
kind or nature whatsoever, whether real or personal, tangible or intangible, 
wheresoever situated, with any non-trust real property passing hereunder 
in equal shares as tenants in common by right of representation, and any 
non-trust personalty passing in equal shares by right of representation.

ARTICLE IX
SEVERABILITY

If a court of competent jurisdiction rules invalid or unenforceable any of 
the provisions of this, my Last Will and Testament, the remaining provisions 
shall nevertheless remain in full force and effect.
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ARTICLE X
CHOICE OF LAW

Any questions of law regarding the execution of this, my Last Will and 
Testament, or its effect shall be determined in accordance with the laws of 
the United States, or the Tohono O’odham Nation, or the State of Arizona, 
whichever jurisdiction probates this Will.

IN WITNESS WHEREOF, I, _________________________, have hereunto 
set my hand, sealed, published, and declared this to be my Last Will and 
Testament, consisting of _____ pages, including this page and the pages 
following, this _____ day of _______________, in the year Two Thousand 
and __________.

_______________							     
Testator/Testatrix

ATTESTATION & DECLARATION UNDER PENALTY OF PERJURY

In accordance with the requirements of Arizona Revised Statutes Section 
14-2504, each of us declares under penalty of perjury under the laws of the 
State of Arizona that the following is true and correct:

1.	 I am of legal age and competent to be a witness to a Will
2.	 The Testator/Testatrix appears to me to be of legal age and sound 

mind and not acting under any duress, menace, fraud, or undue 
influence.

3.	 On the date shown immediately above, in my presence and in the 
presence of the other witnesses, the Testator/Testatrix declared this 
document to be his/her Will, requested me and the other witnesses 
to act as witnesses to his/her signing of the Will, and then signed the 
Will.

4.	 Immediately thereafter and at the Testator’s/Testatrix’s request, I and 
the other witnesses signed the Will as witnesses in the presence of 
the Testator/Testatrix and each other, on the date shown immediate-
ly above the Testator’s/Testatrix’s signature.

WITNESSES

_____________________			       ________________________   
Address				                     Address
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LAST WILL AND TESTAMENT 

OF 

NAME 

 I, Name, DOB: MM/DD/YYYY, of city/town name, State of Arizona, being of sound 

mind and judgment, declare this to be my Last Will and Testament. 

1. I revoke all Wills and Codicils I have previously made. 

2. I desire that all my legitimate debts be paid, including the expenses of my final medical 

obligation, funeral expenses, and burial costs. 

3. I name Named Executor, DOB: MM/DD/YYYY, my relationship-of-nominee-to-

Testator, who is an enrolled member of the Colorado River Indian Tribes, to serve the 

position of Executor.  I expressly waive any bond requirement for said person in that 

capacity. 

4. The Executor shall have those powers set forth in the laws governing the Colorado River 

Indian Tribes and the Colorado River Indian Reservation, as existing on the date of the 

execution of this Last Will and Testament, and any other powers now or hereafter conferred 

by law. 

5. Minor Children or Dependents: In the event of my passing and if my passing should 

cause my minor children or dependents to become orphans, then it is my desire that the 

guardianship of my minor children or dependents be as follows: 

a. Named Guardian, DOB: MM/DD/YYYY, my relationship-of-Named-Guardian-

to-Testator, should be given permanent guardianship of Child/Ward's Name, 

DOB: MM/DD/YYYY, my son/daughter/ward; 

b. Named Guardian, DOB: MM/DD/YYYY, my relationship-of-Named-Guardian-

to-Testator, should be given permanent guardianship of Child/Ward's Name, 

DOB: MM/DD/YYYY, my son/daughter/ward. 

IALTERNATIVE WILL TEMPLATE
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However, if at the time of my passing, and if any of my children should have reached the age 

of majority and there still be other minor children or dependents, then it is my desire that my 

eldest child who has reached the age of majority be given permanent guardianship of any 

minor children or dependents if that eldest child should accept this responsibility.  If the 

eldest child declines, then it is my desire that the permanent guardianship of any minor 

children or dependents be carried out consistent with the provisions listed herein. 

6. I may give certain items of tangible personal property to certain persons, which items and 

persons shall, in the event, be identified by a list to be prepared, signed, and kept by me.  

The list, if any, shall control over any other gifts and bequests, not mentioned or specified 

herein, in this my Last Will and Testament. 

7. I give, devise, and bequeath to beneficiary name, DOB: MM/DD/YYYY, my 

relationship-of-beneficiary-to-Testator, enrolled with the Colorado River Indian Tribes, my 

undivided interest in Colorado River Indian Reservation Allotments/Assignments No. 

XXXXXX. 

8. I give, devise, and bequeath to beneficiary name, DOB: MM/DD/YYYY, my 

relationship-of-beneficiary-to-Testator, enrolled with the Colorado River Indian Tribes, my 

describe property here.  Specify whether any life estates, joint-tenancies, tenancies-in-

common, JTWROS, etc., are being created, or special provisions. 

9. I give, devise, and bequeath to beneficiary name, DOB: MM/DD/YYYY, my 

relationship-of-beneficiary-to-Testator, enrolled with the Colorado River Indian Tribes, my 

describe property here.  Specify special provisions. 

10. Residuary: I give, devise, and bequeath to beneficiary name (DOB: MM/DD/YYYY), 

my relationship-of-beneficiary-to-Testator, enrolled with the Colorado River Indian Tribes, 
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any remainder or residuary of my estate; (if multiple beneficiaries: to be divided equally (or 

however) between all of my beneficiaries listed in this section.).. 

11. I give, devise, and bequeath to the rest of my family, which have not been mentioned 

previously, my love and affection, as I have provided for them by other means. 

12. For a beneficiary to receive any gift herein stated, the beneficiary must survive me by at least 

one-hundred-twenty (120) hours.  If a beneficiary fails to survive me by at least one-

hundred-twenty (120) hours, then that beneficiary shall be treated as though the beneficiary 

predeceased me, and my Executor shall distribute any gift accordingly. 

13. I have decided to keep the original copy of this Last Will and Testament in the possession of 

the Colorado River Indian Tribes Legal Aid Department; I understand that only I shall have 

the ability to access the original copy during my lifetime, and that my Executor, Named 

Executor, shall be able to retrieve the original copy after my passing. 

14. It is my desire that my funeral and burial arrangements be as follows: 

a. For my funeral service, I wish to be laid out at X location, for a reasonable visitation 

period, and for a service to be performed in a manner consistent with the traditions 

and customs of the Colorado River Indian Tribes.  I wish that XXXX be the person 

to perform the service. 

b. For my burial arrangements, I wish to be buried at X.  I wish to be cremated and for 

my ashes to be given to XXX, with the instructions that they scatter my ashes at 

XXX. 

15. It is my intention that throughout this Last Will and Testament, that any terms describing 

relationships by-blood shall include adopted persons as well. 

SIGNED this _____ day of ______________, _______, in _______________, Arizona. 
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       Name, Testator 
 
 
 
This Last Will and Testament consisting of three (3) pages, was signed by the Testator on the date 
written above in the presence of us who have signed our names as witnesses. 
 
 
              
Signature of Witness #1     Signature of Witness #2 

 

Printed Name:           

Address:            
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SELF-PROVING AFFIDAVIT 

STATE OF ARIZONA ) 
    ) Ss. 
COUNTY OF LA PAZ ) 

 We, the Testator and witnesses, whose names are signed to the foregoing instrument, being 

first duly sworn, do hereby declare to the undersigned authority that the Testator signed and 

executed the instrument as the Testator’s Last Will and Testament and that the Testator signed 

willingly, and that the Testator executed this document as the Testator’s free and voluntary act for 

the purposes therein expressed, and that each of the witnesses, in the presence of the Testator was at 

the time eighteen (18) years of age or older, of sound mind, and not under any constraint or undue 

influence. 

 

              
       Name, Testator 
 
 
 
              
       Signature of Witness #1 
 
 
 
              
       Signature of Witness #2 
 
 SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on the _____ day of 

_______________________, _________, by the Testator and the witnesses, whose names are 

subscribed above. 

              
       Notary Public 
     
My Commission Expires 


